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The  Colnmbns,  Hocking  Valley  &  Toledo  Railway  Company 
Stevenson  Bnrke,  and  others. 
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The  Columbus,  Hocking  Valley 
Toledo  Railway  Company 

Plaint ijf,  I        ^j^^  ^jr  Common 

Fleas  of  Franklin 
Coimty,  Ohio. 

Stevenson  Burke  and  otiieks, 

Defendants. > 

statp:ment  OF  cash 

A  clear  understanding  of  the  facts  in  this  case  will  conduce  to  a 
clearer  understanding  and  appreciation  of  the  law.  :  / 

The  evidence  shows  that  in  1872  and  1878  some  of  the  defendants, 
with  others,  were  interested  in  coal  lands  near  tlic  Hocking  Valley 
Road.  The  lands  were  held  in  two  companies,  the  Snowfork,.^_CJ^e- 
laud  CoaljCoDgpajiy,  and  the  Continental  Coal  Company^some  eight  or 
nine  thousand  acres  in  all.  Early  in  1881  there  was  some  correspond- 
ence in  regard  to  the  sale  of  these  lands  to  the  railroad  company,  but 
no  agreement  was  reached.  In  the  spring  of  1881  some  of  the  defend- 
ants, with  others,  organized  a  railway  company  and  prepared  to  build 
a  railroad  from  Columbus  to  the  coal  lands.  Before  anything  was 
done  except  to  make  some  surveys,  negotiations  were  opened  between 
Mr.  Greene,  president  of  the  three  constituent  railroad  companies, 
and  some  of  the  other  defendants,  for  the  purchase,  by  them,  of  the 
stock  of  the  three  railroad  companies.  These  negotiations  resulted  in 
-(dling  to  Stevenson  Burke  and  his  associate  purchasers  all  the  stock 
of  the  said  three  companies,  except  seven  shares  of  the  Columbus  & 
Hocking  Valley  Railroad,  stock. 

The  prices  paid  were  in  the  aggregate  at  least  50  to  58  per  cent, 
higher  than  these  stocks  had  ever  before  been  sold  for.    The  terms 
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of  the  purchase  of  the  stock  being  agreed  upon,  the  plan  of  the  de- 
fendants and  their  associates  to  consolidate  the  three  railroads  into  one 
and  practically  combine  or  consolidate  them  witli  the  coal  property 
was  submitted  to  all  parties  interested  at  Columbus  and  New  York, 
and  the  proposed  plan  met  the  approval  of  all.  To  carry  it  into  effect 
a  very  large  amount  of  money  was  required.  The  whole  amount  of 
money  required  to  purchase  the  three  railroad  stocks  alone  was 
$6,400,000.  So  large  a  sum  could  not  be  raised  in  Ohio.  AV.  L.  & 
Co.  of  New  York  were  applied  to,  and  upon  the  notes  of  some  of  the 
defendants  and  others,  to-wit:  the  notes  of  Charles  Hickox,  C.  H. 
Andrews,  Stevenson  Burke,  W.  C.  Andrews,  AY.  J.  McKinnie, 
Payne,  Newton  &  Co.,  Andrews,  Hitchcock  &  Co.  and  N.  P.  Payne, 
being  in  all  24  notes  of  $250,000  each,  due  in  four  months,  secured 
by  stocks  of  both  coal  companies,  and  to  be  further  secured  by  the 
railroad  stocks  as  purchased  to  the  extent  that  the  money  of  such 
lenders  paid  for  stock,  AY.  L.  &  Co.  and  their  associates  loaned  to 
the  defendants  and  others  above  named  the  net  sum  of 
$5,724,000,  which  was  expended  and  paid  out  through  the 
Deshler  Bank  for  the  stock  in  the  three  railroads.  All  this  stock  was 
purchased  upon  account  of  the  makers  of  the  notes  above  mentioned 
upon  their  promise  to  re-pay  the  money  so  loaned  to  them,  and  upon 
their  credit  and  security,  and  all  this  money  so  borrowed  was  paid  out 
for  stock  from  the  8th  to  the  15th  of  July,  1881. 

The  same  defendants  proceeded  to  purchase  the  residue  of  the 
stock  of  said  three  railroads,  and  to  pay  out  therefor  $320,180 
remitted  from  Cleveland,  and  $350,000  borrowed  upon  their  own 
notes,  without  collateral  security,  of  the  Deshler  Bank,  making 
$670,180  additional.  This  stock  so  purchased  was  delivered  to  M.  M. 
Greene,  as  their  trustee,  and  was  held  by  him  until  the  consolidation 
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and  its  exchange  into  consolidated  stock.  Some  2000  shares  of  the 
stock  so  exchanged  still  remains  in  his  hands  as  trustee. 

The  original  plan  and  subsequent  agreement  with  W.  L.  &  Co. 
and  others,  on  which  the  money  in  New  York  was  raised,  and  the 
Columbus  parties,  subscribers  for  bonds,  contemplated  the  acquisition 
of  the  coal  property  by  the  consolidated  railroad  company,  and  of 
course,  contemplated  the  consolidation  of  the  three  railroads  into  one. 
This  acquisition  or  combination,  it  was  believed  by  all  parties  inter- 
ested, would -greatly  benefit  and  strengthen  both  properties,  as  it  ulti- 
mately proved  to  do.  Accordingly  TheJHockilig._Coal  &_..Bai^ 
Coinpany  was  organized,  and  that  company  purchased  the  coal  lands 
at  an  actual  cost  and  outlay  of  $1,500,000.  These  land  were  deeded 
to  the  Hocking  Coal  &  Railroad  Company  free  from  all  enctim- 
brafices,  by  good  warranty  deeds,  which  are  filed  here  as  evidence. 
The  stock  of  this  company  was  sold  to  the  consolidated  railroad  com- 
pany for  eight  million  dollars  in  bonds,  with  the  consent  and  approval 
of  all  the  stockholders  of  the  consolidated  plaintiff  company  and  of  W. 
L.  6^  Co.,  and  all  other  persons  having  any  interest  tJierein. 

"We  shall  see  presently  that  as  all  parties  interested,  stockholders 
and  creditors,  assented  to  this  purchase,  that  it  is  quite  immaterial 
here  w^iether  the  price  paid  was  too  high  or  too  low. 

The  plaintiff  company,  which  by  all  its  officers  and  stockholders 
agreed  to  pay  the  price  cannot  complain. 

When  the  consolidated  mortgage  was  made  the  purchasers  of  the 
railroad  stocks  had  caused  to  be  turned  over  to  the  plaintiff  company 
all  the  stock  of  the  Hocking  Coal  &  Railroad  Company,  and  there- 
upon the  plaintiff,  being  the  sole  stockholder  in  the  Hocking  Coal  & 
Railroad  Company  and  the  practical  owner  of  all  its  lands,  caused  that 
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company,  according  to  the  original  plan,  to  unite  with  the  plaintiff  in 
the  mortgage  securing  $14,500,000  of  its  consolidated  bonds. 

The  lands  of  the  coal  company  are  described  carefully  and  particu- 
larly in  that  mortgage,  and  the  fact  that  a  first  and  only  mortgage  on 
said  lands  secures  the  payment  of  such  bonds  is  engraved  on  the  face 
and  on  the  back  of  each  bond,  and  the  evidence  shows  that  it  was  the 
fact  that  the  bonds  were  secwed  upon  the  combined  property  that  gave 
thevi  value  in  the  jnai'ket  and  induced  W.  L.  &  Co.  to  purchase  them. 
The  Court  will  note  that  when  the  plaintiff  company  was  created  by 
consolidation,  the  defendants  and  associates  owned:  1st.  All  the  stock 
of  the  constituent  companies;  that  the  amount  purchased  with 
$5,724,000  of  money  borrowed  from  W.  L.  &  Co.  was  in  their  hands 
as  security  for  the  loan.  2nd.  That  the  amount  purchased  with 
$670,180  in  money  supplied  by  defendants  from  Cleveland  and 
borrowed  in  Columbus  was  in  the  hands  of  M.  M.  Greene, 
trustee,  and  so  remained  until  December  31st,  1881,  and  some  2000 
shares  of  consolidated  stock  still  remain  there.  3.  That  defendants 
had  secured  control  of  The  Hocking  Coal  &  Railroad  stock  and 
property  and  had  turned  it  over  to  the  plaintiff  and  put  plaintiff  into 
possession  of  its  lands,  and  it  united  with  the  plaintiff  in  the  mort- 
gage. The  debt  to  W.  L.  &  Co.  and  the  cost  of  the  property  of  the 
Hocking  Coal  &  Railroad  Company  still  remained  to  be  liquidated. 
The  defendants  were  then  the  owners  of  the  entii^e  combined  property^ 
subject  to  the  debt  to  W.  L.  &  Co.  and  the  debt  for  the  coal  property. 
They  owned  in  their  own  clear  right  any  additional  value  given  to 
the  entire  property  by  the  combination  of  the  railways  into  one  im- 
portant line,  supplemented  by  the  combination  with  the  coal  property, 
subject  to  the  unpaid  debts, — $6,000,000  to  W.  L.  &  Co.  and  the  cost 
of  the  coal  property. 
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The  creditors  were  interested  only  to  tlie  extent  of  the  money  their 
due.  TJie  defe7idants  and  their  associates  owned  all  the  rest  and 
residue  of  the  property,  combined  as  it  was,  subject  to  the  indebtedness^ 
and  so  far  as  they  or  the  phiintiff  are  concerned,  it  is  of  no  possible 
consequence  what  value  they  put  on  one  property  or  the  other.  They 
owned  the  wliole,  subject  to  the  lien  of  the  unpaid  borrow^ed  money 
and  the  unpaid  debt  for  coal  property,  which  they  had  turned  over  to 
the  railroad  company.  It  was  certainly  co]npetent,  as  we  shall  pres- 
ently see,  for  them  to  mortgage  the  property  so  combined  and  owned 
by  them  and  sell  the  bonds  and  pay  the  common  debt,  or  sell  the  eight 
million  bonds,  as  they  did,  for  the  coal  stock,  and  let  the  purchasers 
of  the  bonds  pay  the  debt.  The  company,  the  real  stockholders,  the 
real  parties  in  interest,  would  not  wrong  or  defraud  any  one,  or  be 
defrauded,  either  way.  They  were  dealing  with  their  own  property 
for  their  own  common  interest  and  benefit.  By  paying  a  very  high 
price  for  stock  in  the  constituent  companies,  they  had  greatly  bene- 
fitted the  owners  who  sold  out  and  had  obviated  the  necessity  of  build, 
ing  another  road  to  their  coal  lands.  They  had  paid  a  high  price  for 
the  power  to  combine  the  railroads  and  coal  property  under  one  owner 
ship  and  the  result  proved  the  correctness  of  their  judgment. 

It  is  clear  that  if  defendants  and  their  associates  were  acting  as  a 
partnership  or  firm  in  the  purchase  of  the  railroad  stocks  and  coal 
property,  that  no  member  of  the  firm  nor  the  firm  itself  could  com- 
plain of  any  injury,  or  show  any  injury  by  anything  which  was  done 
in  the  purchase  or  combination  of  the  property  and  the  execution  of 
the  mortgage  and  sale  of  the  bonds  in  question. 

If  it  were  a  partnership  transaction,  it  would  be  a  mere  matter  of 
book-keeping  at  what  price  either  propei-ty  went  in  or  was  charged  up 
to  the  firm.    The  wrong  complained  of  here,  and  upon  which  the 
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plaintiff  seeks  to  recover  is:  1st.  In  the  issuing  and  sale  of  the 
bonds.  2nd.  In  the  purchase  and  distribution  of  the  stock.  The 
wrong  to  be  redressed  here  must  be  an  actual  wrong  affecting  actual 
property  rights,  and  must  be  a  wrong  done  to  t/ie  company  without  its 
consent^  in  order  to  justify  a  recovery. 

As  to  the  first  point,  the  issue  and  sale  of  the  bonds. 

We  will  presently  see  that  it  makes  not  the  slightest  difference  in 
the  legal  aspects  of  this  case  whether  the  eight  million  bonds  were  in 
form  and  in  fact  sold  for  the  Hocking  Coal  &  Railroad  stock  or  not. 
The  equitable  and  the  legal  result  would  be  the  same  if  they  were 
not,  which  we  shall  see. 

In  fact  the  bonds  were  sold  for  15,000  shares  Coal      R.  R.  stock. 

But  as  in  truth  and  in  fact  the  bonds  Avere  sold  for  the  stock  of 
the  Hocking  Coal  &  Railroad  Company,  we  prefer  to  submit  the 
transaction  upon  that  basis.  The  evidence  upon  this  point  has  been 
referred  to  in  detail  by  Judge  Olds  orally  and  need  not  be  repeated 
here.  Briefly,  however,  the  evidence  on  file  in  support  of  this  point 
is  as  follows: 

Is.    The  aflfidavits  of  all  the  defendants. 

2nd.  The  correspondence  submitted,  which  shows  the  intention  and 
purpose. 

3d.  The  correspondence  with  Winslow,  Lanier  &  Co.,  showing 
that  as  early  as  the  6th  of  July,  1881,  it  was  understood  that  the  de- 
fendants were  to  acquire  title  to  the  bonds. 

4th,  the  resolution  dated  November  2nd,  1881,  page  137  of  Mr. 
Adams'  testimony,  which  reads  as  follows: 

''Resolved,  That  the  president  of  this  company  is  hereby  directed 
to  hand  over  to  Stevenson  Burke  $6,400,000  of  the  consolidated 
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mortgage  bonds  of  this  company  to  apply  to  the  purchase  of  the  stock 
of  the  Hocking  Coal  &'  Railroad  Compafiyy 

This  resolution  was  duly  certified  under  the  hand  and  seal  of  the 
secretary  of  the  company  under  date  of  November  4th,  1881. 

In  pursuance  of  this  resolution,  as  shown  by  the  testimony,  the 
defendant  Burke  sold  to  W.  L.  &  Co.  upon  account  of  himself  and 
others  interested  in  the  stock  of  the  Hocking  Coal  &  Railroad  Com- 
pany, the  $6,400,000  in  bonds  described  in  that  resolution.  This 
resolution  itself  shows  the  bonds  were  ordered  to  be  delivered  and 
were  to  be  applied  in  payment  of  the  Hocking  Coal  &  Railroad 
stock . 

As  Mr.  Greene  testifies,  (see  his  evidence  page  48,  question  56.) 

Q,  You  may  state  whether  on  or  about  November  2nd,  1881, 
when  those  bonds  were  delivered  to  my  associates  and  myself,  all  the 
directors  and  all  the  persons  interested  in  the  stock  were  not  present 
and  acquainted  with  the  fact  ? 

A.    All,  so  far  as  I  have  knowledge  of. 

Q.  Mr.  John  W.  Ellis  was  the  New  York  Director,  was  he  not? 
A.    Yes  sir. 

Q.    He  was  present,  wasn't  he  ? 
A.    Yes  sir. 

Q.    And  what  was  known  as  the  syndicate  or  the  purchasers  were 
all  present  ? 
A.    Yes,  sir. 

Q.    And  you  were  present  ? 
A.    I  was. 

(4.  You  may  state  whether  it  is  not  true  that  all  the  parties  in- 
terested were  present  and  had  full  knowledge  of  the  fact  that  those 
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bonds  were  sold  by  myself  and  associates  to  Winslow,  Lanier  &  Co. 
at  92%  ? 

A.  It  is  a  fact  that  so  far  as  I  know  all  the  parties  were  present 
and  conversant  with  the  facts  that  the  bonds  referred  to  w^ere  sold  by 
Judge  Burke  and  his  associates  at  the  price  named,  92  cents  on  the 
dollar. 

(Q.  63.)  You  may  state  whether  you  are  not  acquainted  with  the 
fact  that  some  time  before  that  delivery  was  made  that  the  company 
had  agreed  to  pay  eight  million  of  its  consolidated  bonds  for  the  stock 
in  the  Hocking  Coal  &  Railroad  Company,  and  whether  these  bonds 
were  not  delivered  in  part  payment  of  that  obligation  at  the  time  they 
were  delivered  to  my  associates  and  myself  ? 

A.  I  was  acquainted  with  the  fact  that  the  company  represented 
there  and  by  the  owners  of  the  same  dii/  agree  to  buy  the  Hocking  Coal 
&^  Raihoad  stock,  rep?'escjiting  the  ten  thousand  acres  of  land  at  and 
for  the  eight  niillion  5%  bonds,  and  that  the  bonds  so  delivered  were  on 
that  agreement. 

On  page  54  of  Mr.  Greene's  evidence  the  following  questions  were 
put  and  answered. 

Q.  Your  attention  has  been  called  by  counsel  for  the  plaintiff  to 
an  entry  in  the  proceedings  of  the  board  of  directors  of  the  company 
relating  to  the  purchase  of  the  stock  of  the  Snowfork  &  Cleveland 
Coal  Company,  costing  $267,500.  You  may  state  whether  the  rail- 
road company  actually  purchased  that  stock  or  whether  it  was  pur- 
chased and  paid  for  by  Mr.  Hickox  and  myself. 

A.  The  railroad  company  did  not  purchase  the  stock  referred  to, 
and  I  am  not  positive  or  have  knowledge  with  reference  to  the  trans- 
action referred  to. 

Q.    That  resolution  speaks  of  the  fact  in  these  words,  "said 
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Hickox  1111(1  Burke  agreeing  to  pay  the  said  stock  and  allowing  the 
company  to  liold  the  amount  in  bonds  due  them  until  they  i)aid  for 
said  stock."  Let  me  ask  you  whether  the  bonds  referred  to  as  due 
them  wasn't  understood  to  be  bonds  that  were  to  be  issued  in  payment 
of  the  stock  of  the  Hocking  Coal  &  Railroad  Company  ; — whether 
there  were  any  other  bonds  due  them  ? 

A.  There  were  no  other  bonds  and  the  ones  referred  to  were  the 
ones  stated  in  the  question  above. 

This  meeting  of  which  Mr.  Greene  is  speaking  was  held  upon  the 
lOM  of  September,  1881,  and  shows  that  the  defendants,  Hickox  and 
Burke,  were  entitled  by  some  agreement  to  bonds,  and  the  evidence  of 
Mr.  Greene  shows  it  w'as  bonds  that  were  to  be  delivered  upon  the 
purchase  of  the  Hocking  Coal  &  Railroad  stock. 

The  books  of  W.,  L.  &  Co.  show  that  they  purcliased  these  bonds 
from  Stevenson  Burke  and  Jiis  associates,  and  not  from  the  railroad 
company.  If  the  bonds  had  been  sold  to  them  upon  account  of  the 
railroad  company,  there  is  no  reason  to  believe  that  they  would  not 
have  made  their  record  accordingly. 

It  is  clear  that  some  contract  w^as  made  by  which  the  railroad 
company  as  early  as  the  1st  of  October,  1881,  obtained  the  control  of 
all  the  lands  of  the  Hocking  Coal  &  Railroad  Company . 

The  railroad  company  at  that  date  or  before  that  date  took  posses- 
sion of  all  the  lands  of  the  Hocking  Coal  &  Railroad  Company,  and 
it  has  used,  occupied  and  enjoyed  the  income  of  the  lands  up  to  the 
present  time.  The  resolution  under  date  of  Nov.  2nd,  1881,  was 
passed,  as  shown  by  Mr.  Greene's  testimony,  by  the  entire  Board  of 
Directors  in  the  presence  and  with  the  concurrence  of  eve?')'  stockholder 
of  the  plaintiff  company,  and  the  bonds  were  delivered  to  Stevenson 
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Burke  and  his  associates  and  sold  by  them  to  Winslow,  Lanier  &  Co. 
with  like  knowledge. 

Another  very  potential  fact  of  record  in  this  respect  is  the  fact 
that  as  early  as  April  1st,  1^82,  when  the  first  annual  report  of  the 
plaintifE  company  was  published,  the  entire  eight  million  bonds  were 
reported  as  a  liability,  as  outstanding,  and  a  corresponding  amount  in 
value,  representing  the  stock  of  the  Hocking  Coal  &  Kailroad  Com- 
pany was  recorded  upon  the  other  side  of  the  ledger. 

It  appears  in  the  testimony  that  at  least  one  million  of  the  consoli- 
dated bonds  Avas  sold  by  the  defendants  under  a  contract  made  with 
AVinslow,  Lanier  &  Co. ,  dated  in  August,  1882.  These  bonds  are 
claimed  by  the  plaintiff  now,  notwithstanding  its  reports  showed  that 
they  Avere  sold  in  1881  for  the  stock  of  the  Hocking  Coal  &  Railroad 
Company. 

Another  item  of  recorded  testimony  Avhich  is  not  likely  to  mislead 
is  a  letter  from  Mr.  Greene  to  Winslow,  Lanier  &  Co.,  dated  December 
5th,  1881. 

(See  Adams'  testimony,  page  158,  in  which  Mr.  Greene  says:)  ''In 
addition  to  the  railway  property  above  mentioned,  the  company  oW7is 
about  ten  thousand  acres  of  the  best  quality  of  coal  lands  in  the  Hock- 
ing Valley,  constituting  an  inexhaustible  coal  field,  easily  accessible  in 
all  its  parts  by  the  lines  of  this  road." 

On  page  160,  in  a  letter  dated  December  7th,  1881,  addressed  to 
W.  L.  &  Co..  Mr.  Greene,  as  president  of  the  plaintiff  company, 
makes  a  statement  of  the  interest  charges  upon  the  eight  million  bonds 
for  the  last  four  months  of  the  year  1881  at  $133,333.33,  showmg  that 
the  bonds  were  then  outstanding  and  a  cliarge  against  the  property. 
As  we  have  seen  they  cotdd  not  have  been  outstanding  excej)t  in  pay- 
ment for  the  stock  of  the  coal  and  railroad  company. 
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Again,  the  plaintifF  lias  managed  to  sieze  upon  every  personal  as 
well  as  every  business  letter  passing  between  the  parties  from  the  pur- 
chase of  the  railroad  stocks  up  to  the  change  in  the  management. 
Among  the  letters  produced  is  one  on  i)age  75,  of  Mr.  Greene's  evi- 
dence, which  reads  as  follows: 

Cleveland,  O.,  Aug.  10,  1882. 

M.  M.  Greene,  Esq., 

Dear  Sir: — Since  you  left  it  occurred  to  us  that  a  stock- 
holders meeting  should  be  called  to  ratify  the  purchase  of  the  coal 
stocks  for  bonds,  on  Monday  next.  Mr.  Hickox  thinks  the  last  meet- 
ing was  left  in  blank.  If  so,  blank  can  be  filled,  showing  adjourn- 
ment to  jNIonday,  the  15th.  If  it  is  necessary  to  call  one,  notify  all, 
including  Mr.  Ellis,  and  ask  him  to  send  a  proxy,  so  that  we  can  have 
a  unanimous  vote.  We  will  have  the  coal  company  represented  and 
close  the  whole  transaction  then,  if  possible. 

Yours  truly, 

S.  BURKE. 

That  letter  was  not  written  to  make  testimony  or  for  any  other 
purpose  than  appears  upon  the  face  of  it,  and  it  was  not  written  Avith 
the  expectation  that  it  would  ever  have  to  be  used  as  testimony,  but 
it  shows  plainly  and  clearly  that  the  object  and  purpose  of  the  meet- 
ing was  to  take  official  action  in  regard  to  the  transaction  touching 
the  bonds  and  stock  in  question. 

With  full  knowledge  of  all  the  facts  the  defendants  and  their 
associates  being  at  that  time  the  holders  and  owners  of  the  stock  of 
the  railroad  company,  the  meeting  of  directors  and  stockholders 
requested  in  the  letter  of  Aug.  10th  was  held  at  Columbus  upon  the 
14th,  and  upon  motion  the  board  of  directors  unanimously  adopted 
the  following  resolution:  "Resolved,  That  the  president  be  and  is 
hereby  directed  to  purchase  the  whole  of  the  stock  of  the  Hocking 
Coal  &  Railroad  Company  which  covers  and  represents  ten  thousand 
acres  of  coal  lands  in  Hocking,  Perr}'  and  Athens  counties,  amounting 
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to  fifteen  thousand  shares  at  and  for  the  price  of  eight  million  dollars, 
payable  in  the  consolidated  bonds  of  this  company,  dated  Sept.  1st, 
1881,  at  their  par  value.  That  the  title  to  such  stock  be  taken  in  the 
name  of  the  president,  as  trustee  for  this  company."  Thereupon, 
during  the  meeting,  the  president  reported  that  he  had  purchased  said 
fifteen  thousand  shares  of  the  capital  stock  of  said  Hocking  Coal  & 
Railroad  Company  at  and  for  the  price  of  eight  million  dollars,  and 
paid  therefor  in  the  bonds  of  this  company  at  tlie  price  above  named. 
And  thereupon,  on  motion,  it  was  "Resolved,  That  the  purchase  of 
said  Hocking  Coal  &  Railroad  stock,  as  aforesaid,  be  and  the  same 
is  hereby  ratified,  approved  and  confirmed."  Whereupon  the  meet- 
ing adjourned. 

Upon  the  same  day,  as  the  record  shows,  a  special  meeting  of  the 
stockholders  of  the  plaintiff  company  was  duly  held,  pursuant  to 
notice  duly  given  by  the  direction  of  the  president. 

The  president  called  the  meeting  to  order,  and  was  chosen  chair- 
man thereof,  and  W.  M.  Greene  chosen  secretary.  Thereuj^on  the 
secretary  submitted  to  the  meeting  the  resolutions  this  day  adopted  by 
the  board  of  directors,  to-wit:  ''Resolved,  That  the  president  be  and 
he  is  hereby  directed  to  purchase  the  whole  of  the  stock  of  the  Hocking 
Coal  &  Railroad  Company,  which  covers  and  represents  10,000  acres 
of  coal  lands  in  Hocking,  Perry  and  Athens  counties,  amounting  to 
15,0t)0  shares  at  and  for  the  price  of  $8,000,000,  payable  in  the  con- 
solidated bonds  of  this  company,  dated  September  1st,  1881,  at  their 
par  value:  that  the  title  to  such  stock  be  taken  in  the  name  of  the 
president,  as  trustee  for  the  company." 

Upon  consideration  whereof,  the  following  resolution  was  offered 
by  Charles  Hickox  :  "Resolved,  That  the  action  of  the  board  of 
directors  for  the  purchase  of  15,000  shares  of  the  capital  stock  of  The 
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Hocking  Coal  &  Railroad  Company,  as  set  forth  in  the  foregoing  res- 
olntions,  is  hereby  approved,  ratified  and  confirmed." 

Thereupon  a  vote  of  the  meeting  was  duly  taken  upon  said  resolu. 
tion  as  follows  :  whole  number  of  votes  cast  by  holders  of  stock  upon 
which  all  installments  have  been  paid,  103,165,  l^ei'ng  a  vote  of  all  the 
shares  held  in  the  compa7iy ,  oi  which  103,165  were  in  favor  of  said 
resolution  and  none  against  the  same. 

Whereupon  said  resolution  was  declared  duly  adopted  by  the 
meeting. 

In  addition  to  this  record  testimony  there  is  a  further  record  testi- 
mony of  the  reports  made  by  the  company  and  circulated  for  1881  as 
early  as  April  1st,  1882,  showing  the  whole  of  the  eight  million  bonds 
outstanding.  The  affidavit  of  the  auditor  of  the  railway,  (see  Mr. 
Greene's  evidence,  page  52,)  showing  a  statement  of  the  condition  of 
the  company's  affairs,  upon  the  30th  day  of  June,  1882,  which  shows 
that  the  whole  eight  million  bonds  were  then  outstanding. 

The  same  report  appears  in  Poor's  jNIanual  for  1882,  giving  the 
reports  of  the  railways  for  1881. 

The  only  testimony  relied  upon  by  the  plaintiff  to  overcome  all 
this  positive  testimony  ar.d  the  record  testimony  here  referred  to,  is 
the  resolution  and  proceedings  of  the  16th  of  November,  1881.  The 
answer  affirmatively  sworn  to  by  all  parties  acquainted  with  the  facts 
showing  the  reasons  why  this  particular  resolution  was  passed,  and  the 
correspondence  and  testimony  of  Mr.  Adams  confirms  that  statement. 
The  transaction  was  a  large  one,  involving  $6,000,000,  and  the  pur- 
chasers of  the  bonds  simply  required  that  the  records  of  the  comj)any 
should  shoAv  that  the  com})any  had  knowledge  that  the  bonds  were 
sold  and  disposed  of  to  tliem.  The  resolution  of  Nov.  16th  is  as 
follows:    ''Resolved,  That  this  day  the  executive  committee  came  and 
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reported  that  they  had  made  sale  through  their  chairman,  Stevenson 
Burke,  to  Winslow,  Lanier  &  Co.,  of  $6,411,000  of  the  5%  50-year 
gold  bonds  of  this  company  at  par,  less  commissions;  that  said  bonds 
had  been  delivered  to  said  AVinslow,  Lanier  &  Co.,  and  paid  for  in 
full.    Thereupon  it  was  resolved  that  the  sale  so  made  be  approved." 

This  resolution  is  worth  whatever  it  is  worth  as  evidence  tending 
to  prove  the  sale  of  the  bonds.  It  is  to  be  borne  in  mind,  however, 
that  upon  our  claim  it  was  adopted  and  oficred  simply  for  the  purpose 
of  estopping  the  company  to  claim  anything  as  against  the  sale  of  the 
bonds  which  had  been  made. 

As  we  all  know,  it  is  no/  true  that  the  $6,411,00  of  bonds  had  been 
sold  to  Winslow,  Lanier  &  Co.  at pai',  less  cojumissions.  $4,821,000 
of  the  bonds,  as  the  evidence  clearly  shows,  were  sold  at  92%  flaty 
which  is  a  good  deal  less  than  par,  less  commissions.  No  distinction  is 
made  in  this  report  between  the  bonds  that  were  sold  at  par,  less  com- 
missions, and  the  bonds  that  Avere  sold  at  92  flat.  The  resolution  upon 
its  face,  and  taken  in  connection  with  the  other  circumstances,  clearly 
shows  that  it  was  passed  for  the  purpose  set  up  in  our  answer,  and 
that  it  was  not  intended  to  say,  and  the  resolution  does  not  in  fact  say 
that  the  bonds  were  sold  upon  account  of  the  company,  but  it  was 
simply  intended  to  show  and  does  show  that  so  many  bonds  had  been 
sold  to  Winslow,  Lanier  &  Co.,  in  order  that  their  title  to  the  bonds 
might  be  put  beyond  question. 

It  is  clear,  therefore,  that  the  Hocking  Coal  &  Railroad  stock  \vas 
both  in  form  and  in  fact  sold  to  the  plaintiff  company  for  the  eight 
millions  consolidated  bonds,  and  if  a  liability  is  to  be  established 
against  the  defendants,  it  must  be  established  upon  that  basis. 

It  is  not  necessary  at  this  point  nor  in  this  brief  to  discuss  the 
problem  as  to  whether  the  Hocking  Coal  &  Railroad  Company  was 
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to  any  extent  indebted  for  said  lands  or  not.  It  is  clear  that  the 
deeds  made  to  the  Hocking  Coal  &  Ilailroad  Company  were  made 
without  any  reservatioii — that  the  lands  were  conveyed  fice  from  a// 
encumbrances.  TJiere  /v  no  averment  in  the  co7nplaini  that  there  were 
any  encunilirances  upon  them  or  anything  due  tipon  thejn.  Indeed  the 
wliolc  complaint  or  petition  in  this  case  ignores  the  idea  of  there  being 
anytliing  ane  upon  the  lands  and  there  is  nothing  in  the  answer  to 
indicate  that  there  is  anything  due  upon  them.  The  plaintiff  has 
been  in  possession  of  the  lands  and  property  ever  since  the  1st  of 
October,  1881,  and  has  never  in  any  way  been  disturbed  in  its  occu. 
pancy.  It  will  be  time  enough  to  consider  any  question  of  that 
character  when  some  one  raises  the  question. 

It  is,  perhaps,  unnecessary  to  add  anything  to  what  has  been  said 
in  regard  to  the  sale  of  the  bonds  for  the  stock  of  the  Hocking  Coal 
&  Railroad  Company. 

One  item  of  evidence  relied  upon  against  our  position,  as  wc  have 
seen,  is  the  resolution  of  November  16th,  1881.  It  is  claimed  that 
this  resolution  shoAvs  that  $6,411,000  of  bonds  were  sold  to  W.  L.  & 
Co.  upon  account  of  the  plaintiff  corporation  instead  of  on  account  of 
the  owners  of  the  stock  of  the  coal  and  railroad  company,  to  whom  the 
bonds  had  been  previously  sold.  The  resolution  don't  show  this,  even 
on  its  face.  It  don' t  shoiv  on  what  account  they  ivere  sold.  The  fact 
is  that  they  v/ere  not  sold  on  account  of  the  plaintiff  company  nor  were 
they  sold  at  par,  less  commissions ,  but  they  were  sold  for  92%  flat,  that 
is,  without  accrued  interest.  Moreover  the  resolution  really  adopted 
November  2nd,  1881,  and  under  which  the  86,411,000  of  bonds  were 
delivered  to  8  Burke  on  account  of  himself  and  other  owners  of  the 
Hocking  Coal  &  Railroad  stock,  as  we  have  seen,  shows  upon  its  face 
that  the  bonds  were  in  fact  delivered  ^'to  apply  to  the  purchase  of  the 
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stock  of  ill c  Hocking  Coal  &  Raihoad  Conipa?iyr  This  is  consistent 
with  everything  else  in  the  whole  transaction,  the  purpose  of  the  parties 
and  the  complete  record  of  August  14th,  1882,  by  which  the  directors 
and  stockholders  unanimously  adopted  that  disposition  of  the  bonds  as 
their  own.  It  is  well  settled  that  a  subsequent  adoption  and  ratification 
is  equal  to  a  prior  authority  and  it  is  very  clear  that  all  the  direc- 
tors and  all  the  stockholders  at  the  meeting  of  August  14th, 
1882,  had  the  most  complete  and  ample  information  in  regard  to  the 
disposition  made  of  the  bonds  in  question.  It  is  of  no  possible 
consequence  that  the  bonds  had  been  delivered  before  August  14th, 
1882.  The  stock  of  the  Hocking  Coal  &  Railroad  Company  had 
been  delivered  long  before,  to-wit,  September  30th,  1881.  The 
plaintiff  had  been  allowed  to  mortgage  the  lands  of  that  company 
October  1st,  1881,  and  had  been  put  into  actual  possession  of  the 
property  in  October,  1881,  long  before  any  bonds  were  delivered. 
The  whole  business  was  \ione  in  the  confidence  of  almost  of  family 
relationships  because  there  were  but  few  persoJis  interested  and  few  to 
consult,  and  they  rightly  judged  that  there  was  no  special  need  of 
proceeding  with  the  same  expedition  in  making  records  usually 
required  where  there  are  manv  to  be  consulted  and  those  who  make  the 
record  are  as  is  generally  the  case  mere  ap^ents  of  the  owners,  and  not 
ike  owners  themselves.  In  this  case  the  whole  transaction  was  con- 
ducted by  the  owners  themselves,  and  if  anyone  suffered  by  what  they 
did,  which  we  deny,  //  was  the  men  who  themselves  made  the  tran- 
saction. 

If  it  is  established  that  the  bonds  were  in  fact  sold  and  delivered 
in  payment  of  the  Hocking  Coal  &  Railroad  stock,  then  that  dispo- 
sition of  the  bonds  is  conclusive  of  this  case,  both  as  to  the  motion  in 
question  and  upon  the  merits,  unless  the  company  can  show  that  such 
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a  disposition  of  the  bonds  by  the  company  and  all  its  stockholders  is 
for  some  reason  not  binding  upon  the  company. 

We  will  consider  then,  for  the  sake  of  argument,  the  claim  of  the 
plaintilfs  that  the  85,724,000  Avorth  of  stock  purchased  through  AV. 
L.  &  Co.  and  paid  for  from  the  proceeds  of  $6,411,000  of  bonds  sold 
to  them,  belonged  to  the  company,  and  that  the  stock  purchased  with 
the  sum  of  ^5,724,000  belonged  to  the  company  in  its  aggregate 
capacity.  The  case  would  then  stand  thus:  The  eoin/uiny  would  own 
$5,724,000  worth  of  its  own  stock,  for  which  it  had  created  a  debt  of 
$6,411,000.  If  the  stock  was  worth  as  much  as  the  debt  created,  the 
company,  the  real  rcniainitig  stockholders ,  would  neither  gain  or  lose 
by  the  transaction.  If  it  was  worth  more  they  would  gain,  and  if  less 
they  would  lose.  The  remaining  stockholders  in  such  a  case  would 
own,  before  the  purchase  by  the  company,  the  percentage  of  the  com- 
mon property  represented  by  the  stock  owned  or  held  by  them  free 
from  the  debt  made  by  the  company  to  make  the  purchase.  After  the 
purchase  by  the  company  they  would  own  the  additional  amount  of 
stock  purchased,  but  it  would  be  encumbered  by  the  debt  created  to 
make  the  purchase  to  an  amount  equal  to  the  stock  retired  or  pur- 
chased. As  the  stock  so  purchased  would  belong  to  all  the  remaining 
stockholders  of  the  company  pro  rata  their  relative  interests  or  owner- 
ship would  not  be  affected  by  its  division  among  the  members.  The 
directors  in  such  a  case  would  do  their  duty  by  either  cancelling  the 
purchased  stock  or  dividing  it  pro-rata  among  the  members  of  the 
company,  and  the  members  so  receiving  it  and  their  assigns  could  hold 
the  directors  to  no  further  accounting,  for  if  the  stock  was  turned  over 
to  the  stockholders  by  the  directors  purchasing  it,  that  would  be  a 
sufficient  accounting. 

x'\nother  suggestion  may  aid  in  understanding  this  view  of  the  case 
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submitted  by  the  plaintiff,  which  is,  Jiave  dcfcntiants  any  bonds  or 
stock  of  the  plaintiff  company  not  accounted  for  or  paid  over  to  the 
Company?  We  can  perhaps  answer  this  question  ^vith  more  clearness 
and  understand  it  better  if  we  will  leave  out  for  the  time  being  the 
question  of  a  corporation.  The  name  "corporation"  is  often  con- 
fusing. Let  us  look  at  the  defendants  and  the  property  in  question, 
and  see  whether  they  received  anything  not  their  own;  whether  they 
have  appropriated  to  their  own  use  any  property  which  did  not  belong 
to  them,  even  upon  the  facts  as  claimed  by  the  plaintiff.  The  cor- 
poration was  formed  September  10,  1881.  The  defendants  were  or 
represented  all  the  partners  or  corporators.  What  were  the  assets  of 
the  compa?iy  nX,  t\\\^  iiVLiQ  and  up  to  November  2,  1881,  the  day  the 
first  bonds  were  issued  and  sold  ?  The  company  had  in  the  hands  of 
W.,  L.  &  Co.  as  much  stock  of  the  three  railroad  companies  as  was 
purchased  for  $5,724,000,  and  in  the  hands  of  M.  M.  Greene, 
trustee,  as  much  as  $670,180  purchased,  together  being  the  whole  of 
the  stocks  of  the  three  railroad  companies,  less  seven  shares,  hereafter 
referred  to.  They  controlled  at  that  time  10,000  acres  of  coal  land, 
or  the  stock  of  the  company  that  owned  them,  and  these  lands  had 
cost  the  owners  of  the  stock  of  the  Hocking  Coal  &  Railroad  Com- 
pany, as  the  deeds  upon  file  show,  and  as  is  the  fact,  $1,500,000. 
The  aggregate  of  these  properties  then  owned  and  controlled  by  the 
company — we  do  not  use  at  this  point  the  term  ''corporation" — was 
$7,894,180.  The  company  was  indebted  and  must  pay  in  order  to 
perfectly  control  all  this  property,  to  W.,  L.  &  Co.,  $6,000,000,  to  the 
owners  of  the  coal  lands  $1,500,000,— total  indebtedness,  $7,500,000. 
It  matters  not  that  a  part  of  this  debt  was  due  to  some  defendants  as 
part  owners  of  the  coal  lands.  That  did  not  concern  the  association 
or  company.    The  net  assets  of  the  company  or  association  then  were 
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the  stocks  of  the  tliree  railroads  and  the  coal  property,  subject  to  the 
total  indebtedness  of  say  $7,o00,000.  About  three  hundred  thousand 
dollars  of  defendants'  capital,  as  we  have  seen,  had  been  sunk  in 
interest  and  commissions,  etc.,  for  which  and  tlie  great  risk  they 
had  run  in  raising  so  much  money,  the  defendants  had  secured 
the  right  to  consolidate  in  one  interest,  the  three  railroads 
and  coal  property.  They  then  owned  the  coinbified  property^  encum- 
bered by  a  debt  due  in  a  few  days,  of  say  $7,^00^000.  They  had 
issued  neither  stock  nor  bonds  as  yet,  but  on  Nov.  2,  1881,  they 
issued  and  sold  long  time  low  interest  bonds,  secured  upon  this  entire 
property  combined  and  took  up  the  debt  about  to  fall  due,  and  by  this 
means  they  changed  the  time  of  the  payment  of  the  debt,  but  the  debt 
still  necessarily  remained  a  lien  upon  the  combined  property  or  the 
property  of  the  company.  If  the  association  had  been  a  partnership 
and  an  arrangement  for  funding  its  indebtedness  assented  to  or 
acquiesced  in  by  all  the  partners  was  so  made  no  moralist  could 
question  the  transaction  as  no  moralist  can  question  this  transac- 
tion, for  the  closest  scrutiny  will  fail  to  show  that  the  defend- 
ants or  either  of  them  ever  received  one  dollar  in  stock  or  bonds 
which  was  not  delivered  to  them  to  represent  their  actual  aiid  real  in- 
terest in  the  property.  The  company  or  association  owned  at  its  or- 
ganization the  cond^ined  property,  subject  to  the  debt  soon  to  fall  due, 
and  after  the  bonds  were  sold  the  debt  due  at  once  was  changed  into 
a  debt  due  many  years  hence,  but  the  association  still  owned  the  pro- 
perty subject  to  the  debt.  Surely  a  recovery  should  not  be  had  unless 
the  plaintiff  has  shown  tluit  the  defendants  have  done  it  some  wrong. 
Unless  it  has  shown  that  its  stockholders  have  been  injured  witJiouf 
their  consent,  or  that  the  defendants  have  its  actual  property  or  money 
in  tlieir  own  hands,  unaccounted  for.    A  recovery  should  not  be  had 
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upon  a  technicality  or  on  any  fine  distinction  between  the  company, 
corporation,  and  the  whole  body  of  its  shareholders.  A  court  of 
equity  looks  through  and  beyond  mere  forms  and  names  and 
deals  with  real  men  and  things  and  real  and  substantial 
rights,  and  if  no  real  and  substantial  injury  has  been  done — if  no 
real  property  belonging  to  the  company,  association  or  corporation 
has  been  wrongfully  appropriated  by  the  defendants,  there  cannot,  in 
justice  and  equity,  be  any  further  accounting.  It  may  be  observed 
that  the  company  does  not  pretend  to  sue  for  creditors  or  for  the  state. 
It  sues  for  itself,  and  if  a  recovery  is  had  it  will  be  for  the  benefit  of 
all  the  stockholders,  and  the  funds  recovered  will  be  subject  to  divi- 
sion among  them,  or  such  other  disposition  as  the  company  may  choose 
to  make.  If  defendants  by  reason  of  anything  which  they  have  done  are 
liable  to  creditors  a  recovery  by  the  company  in  this  action  would  be  no 
bar  to  an  action  by  the  creditors.  The  company  cannot  sue  for  an 
injury  to  creditors,  nor  can  it  release  any  right  of  action  belong- 
ing to  creditors.  If  creditors  have  any  claims  what  form  of  re- 
ceipt can  plaintiff  give  to  bar  their  claims?  If  the  rights  of  the 
State  have  in  any  way  been  invaded  by  the  defendants  and  any 
liability  has  been  created  upon  their  part  to  the  State,  the  plain- 
tiff cannot  recover  for  that,  nor  could  the  plaintiff  give  any  re- 
ceipt to  the  defendants  for  injuries  done  to  the  State.  This  action 
concerns  stockholders  of  the  plai?itiff  and  them  alone  and  no  recovery 
can  be  had  except  on  facts  alleged  and  proved  showing  a  violation 
of  their  rights.  We  cannot  be  too  particular  in  the  understand- 
ing of  the  facts  in  connection  with  the  plaintiff  company  from 
the  beginning.  It  is  proved  by  the  plaintiffs  witnesses  and  document- 
ary evidence  that  defendants  borrowed  $5,724,000  through  W.,  L. 
&  Co.,  and  invested  the  whole  amount  in  stock  of  the  three  constitu- 
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ent  railroads  and  secured  the  re-payment  of  the  money  by  a  pledge  of 
the  stock  purchased  and  other  collateral  security.  The  notes  amount- 
ing in  the  aggregate  to  six  million  dollars  given  for  this  money  fell 
due  Nov.  1-4,  1881,  and  were  paid  when  due  by  the  proceeds  of 
86,411,000  bonds  sold  to  W.,  L.  &  Co.  by  Stevenson  Burke  and 
associates  Nov.  2,  1881.  At  the  same  time  that  the  stock  aforesaid 
was  purchased  with  funds  so  borrowed  through  W.,  L.  &  Co.,  the 
defendants  purchased  stock  in  the  three  railroad  companies  to  the 
amount  of  $670,180,  which  was  held  unpledged  to  anyone  in  the 
hands  of  ^Ir.  Greene  as  their  trustee.  The  defendants  on  Sept.  10, 
1881,  accomplished  the  consolidation  of  the  three  railroad  companies 
into  the  plaintiff  company.  They  then  owned  the  whole  capital 
stock  of  the  plaintiff,  $670,180  of  which  was  in  their  own  hands  and 
the  residue  $5,724,000  worth  was  in  the  hands  of  W.  L.  &  Co.,  with 
other  collateral  as  security  for  defendant's  notes  for  $6,000,000. 
They  owned  at  that  time  absolutely,  $670,180  worth  of  stock,  and 
they  owned  the  residue,  $5,724,000  worth,  subject  to  the  debts 
thereon  of  six  million  dollars  soon  to  fall  due.  T]iey  were  in  fact  tlie 
sole  stockholders  in  the  plaintiff  company.  It  clearly  appears  that  it 
was  a  part  of  defendants'  original  plan  to  unite  the  property  of  the 
Hocking  Coal  &  Railroad  Company  with  the  plaintiff,  and  accord- 
ingly late  in  September,  1881,  they  caused  the  company  to  be  incor- 
porated, and  that  company  purchased  ten  thousand  acres  of  coal  land 
for  $1,500,000. 

The  plaintiff  claims  defendants  should  be  treated  as  trustees  of  this 
property,  and  held  down  to  the  i)rice  that  the  Hocking  Coal  &  Rail- 
road Company  paid  for  the  lands.  We  do  not  concede  this  or  take 
this  view  of  the  fact  or  the  law,  but  let  us  look  at  the  case  for  the 
sake  of  the  argument  in  this  light.    The  case  would  then  stand: 


22 


Railroad  stock  owned,  the  defendants  being  the  sole  stockholders, 
worth  at  cost  $670,180;  stock  owned,  but  in  pledge  with  W.,  L.  & 
Co.,  which  cost  $5,724,000;  add  interest  and  commissions  for  raising 
money  from  W.,  L.  &  Co.,  $276,000;  Hocking  Coal  &  Railroad 
Company  lands,  wliich  cost  that  company,  as  per  deeds  on  file, 
$1,500,000.  Total  cost  of  the  cambined  property  upon  this  basis, 
$8,170,180,  to  which  should  be  added  some  interest  charges,  com- 
missions, etc.  The  railroad  stocks  and  Hocking  Coal  &  Railroad 
Company  property  constituted  at  the  time  of  the  organization  in 
September,  1881,  and  in  November  following,  when  the  bonds  were 
disposed  of,  the  entire  assets  of  the  comjmny,  less  $6,000,000,  due 
W.,  L.  &  Co.  and  associates,  and  less  cost  to  the  Hocking  Coal  & 
Railroad  Company  of  10,000  acres  of  coal  lands,  $1,500,000.  Total 
debt  of  plaintiff,  besides  bonds  assumed  on  the  constituent  companies, 
$7,500,000,  leaving  net  assets  of  the  new  company,  the  plaintiff, 
$670,000  in  paid  up  stock,  free  from  debt,  with  the  railroads  consoli- 
dated and  all  combined  with  the  Hocking  Coal  &  Railroad  Com- 
pany, and  the  increased  value  given  to  the  property  by  the  combina- 
tion already  made. 

The  debt,  however,  of  $7,500,000  was  soon  to  fall  due,  and  to 
meet  it  they  made  the  mortgage  of  eight  million  dollars,  due  in  fifty 
years.  They  sold  $6,411,000  of  these  bonds  to  W.,  L.  &  Co.,  and 
from  the  proceeds  their  joint  notes,  amounting  to  $6,000,000,  were 
paid.  This  left  $1,589,000  of  bonds.  These  bonds  were  disposed  of, 
as  the  evidence  shows,  at  about  90%,  producing  $60,000  less  than  the 
Hocking  Coal  &  Railroad  Company  paid  for  the  lands.  Substantially 
by  this  mortgage  the  debt  of  $7,500,000  presently  due  was  retired  by 
the  creation  of  a  debt  of  $8,000,000  due  in  fifty  years,  but  the  court 
will  bear  in  mind  that  there  never  Avas  a  time  that  the  plaintiff,  in 
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some  form  or  other,  did  not  owe  a  debt  equal  to  the  entire  value  of  the 
eight  millions  of  5%  bonds,  and  whan  the  debt  was  consolidated  and 
funded  into  the  50  year  bonds,  the  company  still  owned,  as  before  the 
mortgage  was  made  and  the  bonds  sold,  the  combined  property,  subject 
to  the  same  debt  due  in  fifty  years.  The  entire  stock  was  paid  for, 
the  coal  lands  paid  for  or  nearly  so,  but  it  made  not  the  slightest  diff- 
erence with  the  property  represented  by  the  stock,  whether  the  stock 
that  was  purchased  with  the  money  furnished  through  W.,  L.  &  Co. 
was  distributed  to  the  defendants,  who  were  then  the  holders  and 
owners  of  the  residue  of  the  stock  or  not.  As  that  stock  upon  the  plain- 
tiff's claim  and  showing  was  purchased  by  encumbering  the  whole  of 
the  common  property,  the^stock  that  remained  represented  the  property 
subject  to  the  consolidated  mortgage  as  ^vell  as  the  whole  of  the  stock 
would  have  done,  and  it  was  of  no  kind  of  consequence  whether  this 
stock  was  distributed  pro-rata  among  the  remaining  stockholders  or 
not.  There  remained  nothing  but  the  value  of  the  property  subject 
to  the  debts  incurred  upon  account  of  all  interested,  and  the  small 
amount  of  stock  purchased  w'ith  $670,180  then  held  by  the  defendants 
represented  what  remained  of  the  property  subject  to  its  indebtedness 
as  well  as  the  entire  amount  of  ten  millions  and  over  of  stock  would 
have  done.  The  giving  of  the  bonds,  the  taking  up  of  the  debts  soon 
to  fall  due  changed  the  form  of  the  debt;  but  the  property  of  the 
company,  the  real  parties  in  interest,  was  not  changed.  It  remained 
the  same. 

Upon  this  showing,  then,  tlie  substance  and  effect  of  the  transac- 
tion would  be  to  substitute  long  time  bonds  for  short  time  obligations, 
and  it  would  matter  not  whether  the  stock  so  purchased  by  the  com- 
pany by  creating  a  debt  upon  the  company  was  turned  over  to  the 
remaining  stockholders  or  cancelled.    The  stock  of  the  company  of 
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the  defendants  at  that  time,  as  we  have  seen,  was  held  by  their 
trustee,  Mr.  Greene.  About  December  31st,  1881,  $10,000,000  out  of 
$10,316,000  was  divided  to  the  stockholders  according  to  their  inter- 
ests in  the  company,  and  of  the  residue  some  $200,000  or  more 
remains  in  the  hands  of  Mr.  Greene  as  trustee,  from  which  any  claims 
of  shareholders,  if  any  there  are,  can  be  satisfied. 

Looking  at  the  transaction  as  a  mere  business  transaction,  un- 
trammelled by  any  technicality  or  corporate  question,  it  is  clear  that 
the  defendants  took  nothing  that  they  were  not  entitled  to  as  pur- 
chasers according  to  the  ordinary  rules  of  all  business  transactions. 
They  owned  at  the  date  of  the  combination  all  the  stock  of  the  three 
railroad  companies  and  of  tlie  Hocking  Coal  &  Railroad  Company. 
Part  of  the  stock  was  in  their  own  possession  and  part  pledged  for 
their  debts.  Their  ruil  interest  i?i.  the  property  was  its  total  value 
combined  as  it  was^  less  the  amount  required  to  free  it  from  debt. 
This  amount  was  put  into  a  mortgage  upon  their  common  property  by 
which  the  form  of  the  debt ,  but  not  the  interest,  in  the  property  was 
changed.  If  the  transaction  involved  no  corporate  question — no 
technical  question,  no  moralist,  however  critical  he  might  be,  could 
question  the  integrity  of  their  conduct  as  between  a  syndicate  of  joint 
owners  or  co-partners. 

We  shall  soon  see  that  in  regard  to  all  matters  here  involved  cor- 
porate technical  names  and  nice  distinctions  are  of  no  account. 

In  fact  it  is  clear  that  the  defendants  in  the  view  of  the  case  taken 
by  the  defendants,  as  well  as  in  the  view  of  the  case  taken  by  the 
plaintiff,  had  nothing  fromx  the  company  or  in  any  way  acquired  any 
property  not  their  own  morally  and  legally.  They  owned  what  they 
purchased,  and  that  is  all  they  ever  received.  If  the  fact  is  estab- 
lished that  the  bonds  were  sold  for  The  Hocking  Coal  &  Eailroad  stock, 
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then  there  is  no  pretense  that  any  trust  resulted  to  the  pUiintiff  from 
any  purchase  or  payment  made  from  the  proceeds  of  the  bonds  unless 
some  inexorable  rule  of  law  can  be  inyoked  whicli  can  oycrturn  the 
e(piitable  rights  of  the  parties.  If,  howeyer,  it  is  possible  to  find  that 
a  trust  resulted  to  the  company  from  the  sale  of  the  16,411,000  of 
bonds  to  W.,  L.  &  Co.,  then  the  company  or  its  directors  held  such 
stock  for  the  ccsiuis  que  trust,  the  stockholders,  and  it  was  their  duty 
to  diyide  it  among  the  stockholders  pro->ata  which  it  is  alleged  that 
they  did.  A  court  of  equity,  ui)()n  such  a  purchase  being  made  by 
the  comjmny,  would  haye  compelled  such  a  diyision  or  the  cancella- 
tion of  the  stock . 

The  fundatnental  propositii  n  to  be  maintained  by  the  plaintiff  is 
that  the  plaintiff,  by  the  means  shown  in  the  testimony^  became  the 
owner  of  all  its  owji  stock  ;  that  the  title  to  none  of  it  vested  in  the 
purchasing  defeiidants.  Counsel  for  the  plaintiff  disclaim  any  result- 
ing trust  conferring  title,  and  they  rely  on  what  they  call  a  construct- 
ive trust.  There  is  little  to  be  gained  by  mere  terms  or  names.  The 
fact  that  the  plaintiff  must  maintain  or  utterly  fail  is  that  the  title  to 
all  its  own  stock  vested  in  itself  and  not  in  any  of  the  defendants.  The 
sole  aim  and  purpose  of  the  petition  is  to  show  that  the  plaintiff  was  the 
real  purchaser  of  its  stock  and  the  defendants  its  trustees  merely — to 
substitute  the  corporation  in  the  transaction  in  place  of  the  defendants — 
to  call  the  defendants  to  an  accounting — to  charge  them  with  the 
entire  proceeds  of  the  bonds  and  stocks  sold  by  them  -  to  call  in  and 
cancel  what  stock  they  still  hold — to  credit  them  with  money  paid  out 
for  stock  of  the  constituent  companies,  and  possibly  for  the  coal  prop- 
erty and  lands  at  a  valuation  to  be  fixed  by  the  opinions  of  men  as  to 
the  value  of  such  lands — to  depriye  defendants  of  any  profits  made 
by  the  risks  involved  in  raising  $6,400,000  to  purchase  the  constituent 
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stock,  and  the  large  sum  of  money  required  to  be  paid  for  the  coal 
property — to  cut  tliem  off  from  all  rcAvard  for  their  skill,  enterprise 
risk  and  capital  iuvolved  in  purchasing  and  combining  into  one  strong 
company  and  organization  the  three  railroads  and  coal  property— in 
short  to  treat  them  as  trustees  from  the  beginning  for  the  ideal  thing, 
or  name  or  corporation,  and  exclude  them  from  all  profits  for  their 
risk,  capital,  means,  time,  care,  attention  and  skill  in  conceiving  and 
carrying  out  the  great  enterprise,  and  to  turn  the  profits  all  over  to 
strangers — the  proposition  itself  is  simply  monstrous.  It  is  shocking 
to  the  moral  sense  of  an  honest  man.  If  profits  were  made  by  pur- 
chasing and  consolidating  the  railroads  and  coal  property,  and  caring 
for  the  combined  property  for  five  or  six  years,  by  every  law  of  busi- 
ness and  justice  among  men,  such  profits  belong  to  the  men  that 
assumed  the  risks,  performed  the  work,  furnished  the  credit  and 
means  to  accomplish  so  great  an  undertaking,  and  not  to  the  men  who 
purchased  the  stock  in  the  open  market,  with  the  amplest  notice  of  the 
existence  of  the  mortgage  and  at  the  prices  at  which  it  was  selling,  on 
the  supposition  and  basis  that  it  belonged  to  the  defendants  as  the 
owners  from  the  beginning.  If  a  result  so  unjust  is  to  be  enforced, 
some  other  tribunal  than  a  court  of  equity  should  be  selected,  and  the 
proof  should  be  so  clear  touching  the  title  of  the  corporation  as  to 
leave  no  doubt. 

In  this  contention  between  the  corporation  and  the  ceshiis  que 
trusts  stockholders,  the  real  corporation,  what  is  the  proof  of  title  to 
the  constituent  or  consolidated  stock  in  the  corporation  ?  Absolutely 
nothing.  There  is  no  proof  showing  or  tending  to  show^  that  the  cor- 
poration instead  of  the  defendants  owned  its  stock.  The  evidence 
clearly  shows  that  W.,  L.  &  Co.  and  associates  loaned  the  defend- 
ants and  others,  whose  names  are  signed  to  the  24  notes  for  $6,000,- 
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000,  less  interest  aiul  eomiiiissions,  $5,724,000,  and  that  this  fund  was 
paid  out  upon  account  or  the  borrowers  for  stock  in  the  constituent 
companies  tln-ougli  the  Deslder  Bank.  After  tlie  owners  of  The  Hock" 
iug  Coal  &  Railroad  stock  had  received  the  honds  in  the  language  of 
the  resolution  of  November  2,  1881  **to  api)ly  on  the  purchase  of  the 
Hocking  Coal  &  Railroad  Stock,  they  sold  $6,411,000  of  bonds  to 
W. ,  L.  &  Co.,  4,821  of  them  flat  at  92%  and  the  balance  at  par  and 
accrued  interest,  less  commission,  and  applied  the  proceeds  to  take  up 
the  24  notes  now  in  possession  of  the  court,  amounting  to  $6,000,000. 
This  is  all  the  evidence  the  corporation  has  of  title  to  that  stock. 
The  defendants  and  other  signers  of  the  notes  purchased  the  stock 
with  their  own  money  and  credit,  and  no  one  could  deprive  them  of 
their  title  to  it  without  their  consent.  After  they  had  purchased  the 
stock  they  had  full  power  to  consolidate  the  railroads  or  sell  the  stock 
to  whomsoever  they  pleased. 

The  doctrine  of  constructive  trust  has  no  application  in  such  a  case. 
Titles  are  not  lost  to  purchasei's  upon  such  facts.  The  defendants  and 
their  associates  settled  with  the  corporation,  its  officers  and  all  its 
stockholders,  to  their  satisfaction,  for  the  bonds.  Indeed,  as  the  evi- 
dence of  Mr.  Greene  shows,  all  the  officers,  all  the  directors,  and  all 
the  stockholders  were  present  and  approved  the  delivery  of  the 
$6,411,000  of  bonds  in  New  York,  November  2,  1881,  "  to  apply  on  the 
pu7'cHase  of  The  Hocking  Coal  6^  Railroad  stock. ' '  That  action  of  the 
officers,  directors  and  stockholders  bound  the  corporation,  for  they 
were  the  corporation.,  and  their  action  is  conclusive,  unless  there  is 
some  rule  of  law  which  deprives  such  a  body  of  men  from  managing 
their  own  property  and  business,  which  avc  will  consider  further  on. 
We  merely  want  to  settle  the  fact  here  that  the  officers,  directors  and 
stockholders  did  so  resolve  and  so  disposed  of  the  $6,411,000  of  bonds. 
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In  regard  to  the  stock  purchased  with  $320,180  sent  to  Mr.  Greene 
from  Cleveland  and  $350,000,  borrowed  at  the  Deshler  Bank,  there 
cannot  be  even  a  pretense  for  the  claim  that  that  stock  or  any  of  it 
belongs  to  the  corporation.  It  was  simply  purchased  with  the  de- 
fendants' money  and  deposited  with  Mr.  Greene,  their  trustee,  until 
it  was  distributed  to  the  owners  in  December,  1881,  except  some  2,000 
shares  still  in  his  hands  out  of  the  total  $10,316,000  consolidated 
stock  issued.  Neither  constructive  or  other  trust  upon  the  facts  here 
proved  can  deprive  the  defendants  and  their  associate  purchasers  of 
this  last  named  stock  so  purchased.  In  regard  to  any  or  all  of  the 
stock  so  purchased,  whatever  the  name  of  the  trust  or  means  adopted, 
the  corporation  plaintiff  must  prove  its  title  to  the  stock  or  fail  here. 
If  the  corporation  had  no  title  to  the  stock  the  defendants  were  not 
its  trustees  as  to  the  stock,  but  were  the  owners  of  the 
stocky  and  hence  by  the  very  w^ords  even  of  plaintiffs 
petition  in  paragraph  13,  page  11.  "-TJiei?-  ratifications^ 
assents,  approvals  and  confirmations ' '  were  good,  the  only 
reasons  given  why  they  were  not  good  being  "  want  of  ownership  of 
or  interest  in  any  of  said  stocky  said  individual  defendants  holding  the 
same  as  the  mere  voliintaij,  fraudulent  Trustees  of  the  plaintiffs.'''' 

Of  course  it  follows  if  plaintiff  has  failed  to  prove  its  ownership 
and  defendants'  trusteeship  in  regard  to  said  stock  that  the  ratifi- 
cation, assents,  approvals  and  confirmations  were  good.'' ^ 

Such  proceedings  usually  are  good  and  usually  do  bind  owners  of 
stock,  but  of  course  if  they  were  "mere  trustees  it  would  not  bind 
cestuis  que  trusty 

It  sufficiently  appears  from  the  foregoing  statement,  whichever 
view  is  to  be  adopted  in  regard  to  the  bonds  sold  Nov.  2,  1881,  to  W., 
L.  &  Co.,  that  the  plaintiff  is  seeking  to  recover  in  this  action  upon 
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purely  technical  grounds  without  any  substantial  or  real  foundation  of 
justice.  The  whole  tenor  of  the  petition  indicates  that  the  plaintiff 
seeks  to  deprive  the  defendants  of  all  the  advance  in  the  combined 
property,  brought  about  by  the  combination  itself,  and  by  the  very 
large  amount  of  money  raised  by  them  to  purchase,  combine  and  con- 
trol the  property.  Such  a  result  cannot,  as  we  believe,  commend  it- 
self to  the  conscience  of  a  chancellor  and  such  a  view  should  not  be 
allowed  to  prevail  upon  any  technical  grounds  or  nice  distinctions  as 
to  the  powers  of  corporators  or  corporations,  if  any  such  nice  distinc- 
tions would  tend  in  that  direction. 

It  is  very  clear  that  the  defendants  purchased  the  stock  of  the 
three  railroads  at  a  fair  price,  if  not  indeed  at  a  very  high  price,  and 
it  is  very  clear  that  the  property  as  an  entirety  was  very  much  benefitted 
by  the  combination  made  by  them  and  by  their  management  of  the 
property  during  the  time  they  controlled  it. 

It  is  very  clear  that  the  present  stockholders  purchased  the  stock 
at  a  low  price  and  with  the  amplest  information  in  regard  to  the  obli-^ 
gations  resting  upon  it,  and  that  there  were  no  obligations  resting 
upon  the  defendants  in  connection  with  it. 

It  would  be  shocking  under  such  circumstances  to  compel  the 
defendants  to  turn  over  to  the  company  for  the  use  of  its  stockholders 
the  entire  proceeds  received  by  them  for  the  stock  held  by  them  in 
the  plaintiff  company.  It  is  further  to  be  observed  that  the  combina- 
tion, and  especially  the  combination  with  the  coal  property  added  to 
the  value  of  the  combined  property  the  entire  amount  of  the  mortgage 
indebtedness  created.  A  few  comparisons  and  figures  will  show  this. 
This  fact  may  not  be  specially  material  to  the  case  because  the  result 
of  this  action  must  depend  rather  upon  what  the  defendants  did,  and 
the  contracts  that  were  really  made  by  the  corporation  when  under 
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their  management  and  ownership  than  upon  the  results  of  what  they 
did;  but  it  is  always  comforting  to  know  that  no  loss  resulted  to  the 
complaining  party  from  the  alleged  injury.  The  evidence  on  file 
shows  that  prior  to  the  purchase  of  the  stock  of  the  three  railroads 
consolidated  into  the  plaintiff  in  July,  1881,  the  best  prices  obtainable 
for  the  total  stocks  made  an  aggregate  amount  of  four  million  dollars, 
— really  the  highest  price  that  the  stock  of  The  Columbus  &  Hocking 
Valley  railroad  ever  sold  for  before  the  stock  dividend  was  made 
upon  which  to  make  the  sale  to  the  defendants,  was  twenty  per  cent, 
premium,  or  sixty  dollars  per  share.  Tlie  defendants  paid  |90  per 
share  or  $1 ,500,000  more  for  that  stock  than  it  had  ever  sold  for  before. 
The  stock  of  the  Ohio  &  West  Virginia  in  the  aggregate  was 
$750,000.,  divided  into  15,000  shares.  The  highest  price  at  which 
this  stock  ever  sold  prior  to  this  purchase  was  $b  per  share,  or 
$75,000  for  the  entire  stock.  The  evidence  also  shows  that  they  paid 
at  least  $350,000  more  for  the  stock  of  The  Columbus  &  Toledo  Rail- 
road than  that  stock  ever  sold  for  before.  The  aggregate  of  these 
sums  fully  maintains  our  statement  that  the  defendants  paid  from 
fifty-five  to  fifty-eight  per  cent,  more  for  the  three  stocks  in  the 
aggregate  than  they  ever  sold  for  before,  and  that  their  total  market 
value  prior  to  the  sale  to  the  defendants  did  not  exceed  four  million 
dollars.  The  defendants  paid  for  the  total  amount  of  these  stocks  in 
round  numbers,  $6,400,000.  Bonds  on  the  consolidated  property 
were  issued  to  the  amount  of  eight  million  dollars,  and  the  coal  lands 
in  question  were  taken  into  the  combination  and  combined  with  the 
railways. 

Now  it  is  clear  if  the  railway  stock,  the  stock  of  the  combined 
property  a/Ur  the  issuing  of  eight  million  dollars  in  bonds  and  secur- 
ing the  bonds  by  a  mortgage  upon  the  combined  property  was  worth 
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us  nuich  as  it  was  before — had  as  higli  a  market  value — that  the  is- 
suing of  the  bonds  and  exchanging  them  for  the  coal  properties 
brought  no  loss  to  the  railroads. 

The  evidence  on  file  shows  that  the  average  market  value  of  the 
stock  of  the  consolidated  company,  plaintiff,  from  July,  1886,  to  April, 
1887,  was  largely  in  excess  of  four  millicm  dollars. 

It  may  be  urged  however  that  railroad  stocks  appreciated  between 
July,  1881,  and  April,  1887.  This  is  not  true  in  fact.  The  evidence 
on  file  shows  that  the  average  decline  in  the  value  of  shares 
in  such  roads  as  the  C.  C.  C.  &  I.,  the  Lake  Shore, 
the  New  York  Central,  the  Lake  Erie  &  AVestern,  the  Ohio  Central, 
the  Indianapolis,  Bloomington  &  Western,  the  Cincinnati,  Sandusky 
&  Cleveland,  the  Wabash,  St  Louis  &  Pacific, — roads  in  the  imme- 
diate vicinity,  between  July,  1881,  and  July,  1886,  was  $37,50  per 
share.  Extending  the  inquiry  to  twenty-five  of  the  leading  stocks  of 
railways  dealt  in  upon  the  New  York  Stock  Exchange,  the  average 
decline  upon  the  twenty -five  roads  between  July,  1881,  and  July,  1886, 
was  $37.50  per  share,  and  besides  the  evidence  shows  there  were  special 
reasons  for  a  decline  in  the  stocks  of  the  three  railroads  consolidated 
into  the  plaintiff.  The  long  strike  commencing  in  June,  1884,  and 
lasting  nine  months,  involving  a  loss  in  business  to  the  plaintiff  com- 
pany, as  shown  by  INIr.  Green's  evidence  of  ^^1, 000, 000.  The  natural 
effect  of  such  a  strike  would  be  not  only  to  depreciate  the 
stock  of  the  railroad  company  but  to  affect  its  revenues  and  earning 
power.  If  it  is  said  that  the  price  of  four  millions  for  the  stock  of 
the  three  companies  July  1,  1881,  is  too  low,  then  it  may  be  said 
with  very  great  propriety  that  the  addition  of  almost  $2,400,000  to 
that  price  made  the  price  paid  too  much  by  a  large  amount,  and  if 
the  stock  of   the  consolidated  company  then   represented  at  the 
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consolidation  by  a  hundred  and  three  thousand  shares  was  to  be  con- 
sidered as  at  practically  the  same  relative  value  of  other  stocks 
in  the  country,  then  the  same  rule  applicable  to  other  stocks 
in  their  decline  should  be  applied  to  this,  and  if  you  count  the  shares 
but  one  hundred  thousand  and  deduct  but  $37.00  per  share  from  the 
six  million,  four  hundred  thousand  dollars  which  the  stocks  purchased, 
it  will  be  seen  that  the  price  which  this  stock  should  have  commanded 
in  1886  was  $2,700,000.  Instead  of  that  it  was  selling,  as  the  evi- 
dence shows,  at  from  four  to  five  and  one-half  million  dollars,  and  no 
one  will  disjDute  that  it  was  well  worth  and  is  well  worth  either  price. 

It  is  clear  tlierefore,  that  whatever  the  coal  property  may  have 
been  worth  and  whatever  it  may  have  been  considered,  that  the  Avhole 
combined  property  of  which  we  think  the  coal  property  was  a  very 
material  element,  was  very  greatly  increased  in  value  and  that  the 
consolidation  of  the  three  railroads  into  one  and  the  combination  with 
the  coal  property  clearly  added  as  much  in  value  to  the  combined 
property  as  the  eight  million  dollar  mortgage  reduced  it. 

Demonstration  can  make  nothing  clearer  than  this,  but  the 
plaintiff  instead  of  trying  to  rescind  the  contract,  turn  back  the 
coal  property  and  withdraw  its  value  from  the  railroad  company  is 
wrongfully  and  impro2:)erly  endeavoring  to  force  the  former  owners 
of  the  property  into  the  position  of  Trustees  and  compel  them 
to  account  with  the  plaintiff  upon  the  basis  of  what  the  coal 
property  would  be  worth  per  acre  disconnected  entirely  from  the 
railway.  In  the  light  of  the  results  obtained  from  the  combination, 
the  wrong  and  injustice  of  such  a  position  is  readily  perceived.  The 
absurdity  and  wrong  of  the  plaintiff's  position  in  this  respect  is  shown 
by  looking  at  the  figures  which  they  submit  in  this  connection.  The 
evidence  clearly  shows  that  aside  from  the  purchase  made  by  the 
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defendants  the  railroad  stocks  were  not  worth,  separate  and  in  the 
condition  in  which  they  were  })urchased  by  the  defendant,  to  exceed 
fonr  million  dollars. 

The  plaintiff  alleges  that  the  coal  lands  were  worth  but  a  scant 
eight  hundred  thousand  dollars  We  will  look  at  these  figures  a 
moment.  The  aggregate  sum  of  values  prior  to  any  purchases  of 
either  property  or  to  any  combination  made  by  the  defendants  is  four 
million  eight  hundred  thousand  dollars,  in  the  flush  and  inflated  con- 
dition of  the  market  July  1,  1881 ,  when  everything  was  at  its  highest. 
The  total  value  according  to  the  phiintiff  then  of  the  combined  prop- 
erty was  S4,800,0(.0.  Let  us  follow  these  figures.  Shortly  after  the 
combination  was  made  the  property  was  mortgaged  for  eight 
million  dollars,  and  at  the  time  that  the  present  management 
took  possession  of  the  property,  the  stock  of  the  plaintiff  com- 
pany was  selling  in  New  York  readily  upon  the  basis  of  $5,000,000 
for  the  stock  alone,  so  that  the  property  wdiich  was  worth  upon  their 
account  in  July,  1881,  before  President  Garfield  was  assassinated,  but 
$4,800,000,  whilst  all  other  property  was  depreciating,  railroad  prop- 
erty in  particular,  at  the  rate  of  S87.50  j^er  share  upon  the  average, 
this  property,  worth  in  the  inflated  period  of  July,  1881,  but 
84,800,000,  w^as  selling  at  the  time  the  management  of  the  railroad 
changed  and  during  the  last  half  of  the  year  1886,  upon  the  basis  of 
twelve  to  thirteen  and  one-half  million  dollars  in  value. 

Of  course  it  is  an  assumption  to  claim  that  this  vast  increase  can 
be  explained  by  any  mere  appreciation  of  the  railroad  property. 
Railroad  properties  did  not  increase  in  value  in  this  country  from 
July,  1881,  to  January  or  Fel)ruary  or  March  or  any  other  month  in 
1887.  They  declined  and  declined  very  heavily.  And  this  railroad 
property,  if  the  defendants  had  never  purchased  the  stock  of  either 
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road,  had  never  combined  the  three  roads  into  one,  and  combined 
them  with  the  coal  property,  woukl  to-day  be  selling,  if  selling  at  all, 
upon  a  basis  of  value  of  less  than  $4,000,000  for  the  stock  of  the 
three  railroads. 

It  is  clear,  therefore,  that  in  the  period  when  all  railroad  stocks 
have  declined,  that  the  combined  property  represented  by  the  plain- 
tiff's stock  as  a  result  of  the  combination  of  the  railroads  and  coal 
lands,  maintained  their  value  notwithstanding  the  coal  property  was 
added  to  the  combination  at  the  cost  of  the  1 8, 000, 000  of  the  5  per 
cent  bonds  issued.  Whatever  additional  value  resulted  from  the  use 
of  capital,  credit,  judgment,  or  otherwise,  in  accomplishing  the  union 
of  the  three  railroads  and  coal  property  into  one  belonged  to  the  men 
who  furnished  the  capital  credit ,  judgment  and  intelli\ience  to  bring 
about  the  combination  and  combine  the  properties  together  into  one 
common,  organization . 

We  can  probably  render  the  court  a  greater  service  in  this  case 
by  taking  up  severally  the  questions  necessarily  presented  and  discuss 
the  law  and  testimony  at  the  same  time  bearing  npon  the  material 
facts  in  the  case. 

The  first  fact  to  be  considered, — the  fact  indespensably 
necessary  to  be  maintained  by  the  plaintiff  in  order  to  sustain  the  in- 
junction is  the  alleged  fact  that  the  plaintiff  was  from  the  beginning 
the  owner  of  all  its  own  stock,  or  at  least  of  all  the  stock  claimed  by 
the  defendants  and  their  associate  purchasers. 

The  importance  of  establishing  this  fact  will  readily  be  perceived. 
It  is  epitomized  and  stated  in  a  fcAv  words  in  the  13th  paragraph  of 
the  petition.  It  is  there  alleged,  "That  by  reason  of  its  having  fur- 
nished every  dollar  of  the  money  with  which  the  stock  of  said  three 
original  railroad  companies  was  purchased  and  j)aid  for  by  said  indi- 
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vidiiiil  defeiulimts,  and  for  wliich  said  dcrendants  received  new  stock 
in  tlie  plaintiif  in  excliani^e  under  said  consolidation,  said  individual 
de%ndants  were  at  all  times  trustees  for  the  i)laintilV  in  the  ownership 
of  all  of  said  stock.,  as  well  as  of  the  stock  received  l)y  said  individual 
defendants  as  a  stock  dividend,  the  plaintiif  being  at  all  times  the  right- 
ful and  lawful  owner  thereof  in  equity,  and  said  individual  defendants 
having  no  interest  whatever,  and  that  all  said  pretended  ratifications, 
assents,  approvals  and  confirmations  as  set  forth  herein  by  said  indi 
vidua!  defendants  as  stockholders,  and  the  said  fraudulent  acts  of  said 
individual  defendants  as  directors,  in  the  accomplishment  of  their  said 
unlawful  scheme  and  combination,  were  absolutely  null  and  void  for 
want  of  ownership  or  interest  in  said  stock,  said  individual  defendants 
holding  the  same  as  the  mere  voluntary,  fraudulent  trustees  of  the 
plaintiff."  This  is  the  pii'oial  point  of  the  plaintiff' s  case,  and  the 
fact  that  all  the  stock  standing  in  the  names  of  or  purchased  by  the 
defendants  and  their  associates  belongs  and  always  belonged  to  the 
plaintiff  in  its  corporate  capacity,  must  be  maintained  by  the  plaintiff, 
or  this  injunction  must  be  dissolved. 

It  is  of  little  consequence  whether  the  plaintiff  claims  title  to  the 
stock  by  a  resulting  or  constructive  trust.  To  maintain  this  action 
the  plaintiff  7nust  show  absolute  ownership  of  the  stock  in  question. 
The  plaintiff  disclaims  ownership  by  a  resulting  trust.  It  will  not  be 
necessary  therefore  to  discuss  in  detail  the  question  as  to  how  titles 
may  be  acquired  by  a  resulting  trust.  Pressed  to  explain  this  point 
and  establish  this  title,  and  driven  from  any  ground  upon  which  to 
claim  the  ownership  of  the  stock  through  a  resulting  trust,  the  plain- 
tiff sets  up  a  claim  to  the  ownership  of  the  stock  by  a  constructive 
trust,  and  seeks  to  establish  the  title  in  the  company  to  the  stock  of 
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the  corporation  itself  upon  the  ground  of  alleged  misconduct  by  the 
owners  of  the  stock  as  directors  of  the  company ! ! ! 

We  must  ask  the  careful  attention  of  the  court  to  this  questicfti  of 
the  ownership  of  the  stock  in  the  plaintiff  company,  for,  as  we  shall 
see  when  we  come  to  consider  the  validity  of  corporate  acts,  it  makes 
a  vast  difference  whether  the  acts  were  done  with  the  approval  of  the 
stockholders  or  whether  the  persons  doing  the  acts  were,  as  alleged  in 
the  13th  paragraph,  not  owners,  but  mere  naked  trustees. 

The  issue  of  fact  then  between  us  and  that  the  court  must  settle  at 
this  point  is  whether  it  is  true,  as  alleged,  that  the  plaintiff  company 
was  the  owner  from  the  beginning,  as  alleged  in  paragraph  13,  of  all 
the  stock  of  the  plaintiff  company  and  the  defendant's  simply  naked, 
fraudulent  trustees  in  respect  to  the  title  of  this  stock.  This  question 
must  be  determined  by  the  evidence  submitted.  The  evidence  touch- 
ing the  title  of  this  stock  is  all  on  file  and  in  the  possession  of  the 
court.  Probably  no  statement  that  can  be  made  or  submitted  would 
more  clearly  show  the  utter  falsity  of  the  claim  of  the  plaintiff'  in  this 
respect  than  a  simple  reference  to  the  facts  connected  with  the  pur- 
chase of  the  stock.  If  the  plaintiff'  is  and  at  all  times  has  been,  as 
alleged,  the  owner  of  all  its  own  stock,  how  and  when  did  it  acquire 
title  ?  This  question  is  not  dealt  with  in  any  of  the  briefs  which  we 
have  yet  seen.  In  the  brief  handed  to  the  court  by  counsel  who 
opened  the  argument  for  the  plaintiff  the  question  of  the  title  of  the 
plaintiff  to  the  stock  is  not  discussed.  It  is  assumed.  We  do  not 
deem  it  necessary  to  refer  in  detail  to  all  the  testimony  upon  this  point. 
It  is  perhaps  sufiicient  to  say  that  the  evidence  on  file  clearly  shows: 

1st.  That  the  defendants  and  their  associates  prior  to  July  1st, 
1881,  made  a  contract  with  nearly  all  the  owners  of  the  stock  in  the 
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three  constituent  companies  by  which  they  agreed  to  purchase  the 
stock  upon  the  terms  specified  in  the  petition. 

2d.  That  soon  thereafter  and  under  date  of  July  1st,  1881,  they 
submitted  the  whole  proposed  trausactian  to  W.,  L.  &  Co.  and  their 
associates  in  New  York,  and  upon  the  1st  day  of  July,  1881,  they 
borrowed  upon  their  individual  notes  and  upon  the  security  of  stock 
in  the  Snowfork  &  Cleveland  and  Continental  Coal  Companies, 
together  with  the  stock  of  the  three  constituent  railroads,  to  be  put 
up  as  additional  collateral  as  it  Avas  purchased,  the  sum  of  $6,000,000, 
less  interest  and  commissions,  netting  the  borrowers  $5.72^,000. 
This  money,  as  the  evidence  shows,  was  paid  out  upon  account  of  the 
defendants  and  their  associates  through  the  Deshler  Bank  in  Colum- 
bus for  the  stock  of  the  three  constituent  companies. 

3d.  The  defendants  and  their  associates  on  the  15th  of 
July,  1881,  remitted  to  Mr.  Greene,  at  Columbus,  to  be  invest- 
ed in  the  purchase  of  the  constituent  stock,  $320,180  in  money. 
On  the  21st  of  July,  and  immediately  thereafter,  the  defend- 
ants and  their  associates  upon  their  own  notes  and  without  any  collat- 
eral security  of  any  kind  borrowed  from  the  Deshler  Bank  in  Colum- 
bus, and  invested  in  the  stock  through  tlie  Dcslilcr  Bank,  and  Mr. 
Greene  ^850, 000  making  $670, LSO  invested  in  the  purchase  of  stock 
by  the  defendants  and  their  associates  upon  money  raised  in  Ohio 
from  their  own  means  or  credit.  The  stock  purchased  with  this 
fund,  except  a  small  amount  forwarded  to  W.,  L.  &  Co.,  in  New 
York  as  additional  security  was  delivered  to  M.  M.  Greene  in  Colum- 
bus as  trustee  for  the  purchasers  and  remained  in  his  possession  until 
the  31st  day  of  December,  1881,  when  a  distribution  of  ten  millions 
out  of  $10,316,000  of  the  consolidated  stock  was  made  among  the 
purchasers.    This  comprises  the  entire  amount  of  stock  purchased 
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and  the  documentary  evidence  on  file,  together  with  the  verbal  testi- 
mony, clearly  shows  upon  whose  credit  and  upon  whose  account  the 
stock  was  purchased. 

The  court  will  note  that  the  defendants  and  their  associates  owned 
absolutely  the  whole  of  the  stock  purchased  by  them,  and  that  they 
had  simply  pledged  a  portion  of  it  with  W.,  L.  &  Co.  for  their  indebt- 
edness to  W.,  L.  &  Co.  and  associates,  the  s^ame  as  they  had  pledged 
the  stock  of  the  Snow  Fork  &  Cleveland  and  Continental  Coal  Com- 
panies, and  there  is  no  more  reason  for  the  plaintilf  to  claim  the 
ownership  of  the  stock  in  tlie  plaintifl"  company  by  reason  of  anything 
appearing  in  this  case  than  there  is  for  it  to  claim  the  ownership  of 
the  stock  of  the  Snow  Fork  &  Cleveland  and  Continental  Coal  Com- 
panies that  were  pledged  for  the  same  indebtedness. 

How  might  the  title  to  the  stock  in  question  have  been  acquired 
by  the  jilaintiff  ?  How  may  title  to  property  of  like  character  be  ac- 
quired ?  Everybody  knows  that  it  can  be  acquired  only  by  purchase 
or  inlicritance.  The  plaintilf  never  purchased  the  stock  in  question 
or  any  of  it,  and  it  never  inherited  any  of  it.  The  plaintiff  disclaims 
title  by  a  resulting  trust.  How  then  did  it  acquire  title  ?  It  is  said 
in  argument  by  the  plaintiff's  counsel  in  substance  that  they  do  not 
claim  the  title  to  the  stock  of  the  plantiff  company,  but  they  claim 
that  the  defendants  were  guilty  of  a  breach  of  duty  as  directors,  and 
they  rely  upon  section  207  of  Perry  on  Trusts.  There  is  nothing  in 
this  section  or  in  the  cases  cited  in  this  section  that  has  relation  to  any 
change  of  title  of  the  stock  of  the  corporation  itself.  Nothing  more 
remote  upon  the  question  of  title  could  be  cited  than  section  207  ; 
that  section  is  merely  a  statement  of  the  duties  of  the  directors  and 
officers  of  corporations  in  dealing  with  the  rights  of  stockholders.  A 
portion  of  the  law  laid  down  in  that  section  is  doubtless  good  law  ;  a 
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portion  of  it  is  expressly  denied  in  the  case  of  the  Rolling  Stock  Com- 
pany vs.  The  Atlantic  &  Great  Western  Railroad  Company,  o4th 
Ohio  State,  450;  bnt  as  this  section  has  nothing  to  do  with  any  ques- 
tion of  title  of  the  stock  itself,  it  is  unnecessary  for  us  to  spend  further 
time  with  it.  We  do  not  understand  the  gentlemen  now  to  claim,  as 
in  the  original  petition,  that  the  plaintiff  is  and  was  from  the  begin- 
ning the  owner  of  all  its  own  stock,  at  least  so  far  as  it  stood  in  tlie 
name  of  or  was  claimed  by  the  defendants  and  their  associates.  We 
understand  the  plaintiff  to  practically  abandon  this  ground  and  to 
claim  that  the  defendants  are  liable  for  breach  of  duty  as  directors 
irrespective  of  any  question  of  owaiership  of  tlie  stock. 

If  we  understand  the  plaintiff's  counsel  rightly  upon  this  i)()int, 
then  the  injunction  must  necessarily  be  dissolved,  because  the  basis  of 
the  injunction  is  that  the  whole  of  the  stock  claimed  to  be  owned  and 
represented  by  the  defendants  and  their  associates  never  belonged  to 
the  defendants  and  their  associates,  but  always  belonged  to  the  plain- 
tiff, and  that  the  dividend  made  in  stock  also  belonged  to  the  plain- 
tiff, by  reason  of  its  ownership  of  tlie  stock  in  tlie  first  instance,  and 
that  the  stock  in  the  Toledo  &  Ohio  Central  Railroad  Company 
exchanged  for  the  stock  of  the  plaintiff  company  belongs  to  the  plain- 
tiff company,  by  reason  of  its  ownership  aforesaid. 

This  is  the  ground  claimed  in  the  petition,  and  if  this  ground  is 
abandoned  then  there  is  nothing  upon  wdiich  to  base  the  injunction, 
for  the  court  will  bear  in  mind  that  it  is  absolutely  indespensable  in 
this  case,  in  order  to  support  the  injunction,  for  the  plaintiff  to  estab- 
lish the  fact  that  it  is  the  owner  of  the  stock  in  both  companies  as 
claimed.  That  is  the  ground  upon  which  it  is  alleged  that  the  ratifi- 
cations, confirmations  and  approvals  by  the  stockholders  were  null  and 
void. 
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The  defendants  are  so  given,  however,  to  shift  their  ground  in 
this  case  that  it  may  not  be  amiss  for  us  to  call  the  attention  of  the 
court  to  the  authorities  upon  which  upon  a  purchase  made  by  one  a 
title  will  vest  in  another,  and  it  is  of  no  kind  of  consequence  whether 
the  title  thus  vested  rests  upon  an  implied,  resulting  or  constructive 
trust.  The  fact  which  the  plaintiff  must  establish  clearly  is  that  the 
iitle  to  tlie  property  in  question  vested  in  it  It  will  be  borne  in  mind 
tlien,  first,  that  at  tlie  time  of  the  purchase  of  nearly  all  of  the  stock 
in  question  the  defendants  sustained  no  fiduciary  relation  to  the  plain- 
tiff. The  whole  of  the  money  borrowed  in  New  York  was  paid  out 
for  stock  between  the  8th  and  15th  of  July,  1881,  and  before  the  de- 
fendants or  any  of  them  were  directrrs  even  in  the  constituent  com- 
panies. The  whole  of  the  $820,180  sent  from  Cleveland  was  paid  out 
for  stock  before  the  defendants  or  either  of  them  were  directors  in  any 
of  the  consttiuent  companies,  and  the  entire  money  borrowed  at  the 
Deshler  Bank  was  paid  out  within  a  few  days  thereafter  and  long  be- 
fore the  plaintiff  came  into  existence. 

It  is  impossible,  therefore,  that  the  plaintiff  should  have  furnished 
the  money  at  the  time  that  the  stock  was  purchased.  The  purchase 
could  by  no  possibility  either  have  been  made  upon  its  security  or 
upon  its  credit. 

Fer?y  o?i  Trusts,  Section  ijj,  states  the  rule  in  regard  to  acquiring 
title  by  a  trust  as  follows  : 

"That  the  trust  must  result,  li  at  all,  at  the  instant  the  deed  is 
taken  and  the  legal  title  vests  in  the  grantee.  No  oral  agreements 
and  no  payments  before  or  after  the  title  is  taken  will  create  a  result- 
ing trust  unless  the  transaction  is  such  at  the  moment  the  title  passes, 
that  a  trust  will  result  from  the  transaction  itself." 

Judge  White,  in  the  18th  Ohio  State  Reports,  '81,  says: 
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"The  trust,  if  it  exists,  must  have  arisen  on  the  delivery  of  the 
deed,  and  if  ,it  did  not  arise  then,  subsequent  events,  tliough  wholly 
unforeseen  and  unexpected,  would  not  create  it." 

Judge  Swayne,  17th  Wall,  50-()(),  states  the  rule  as  follows: 
"Such  a  trust  must  arise,  if  at  all,  at  the  time  the  purchase  is 
made.  The  funds  must  then  be  advanced  and  invested.  It  cannot  be 
created  by  after  advances  or  funds  subsequently  furnished.  It  does 
not  arise  upon  subsequent  payments  under  a  contract  by  another  to 
purchase. " 

trust  can  only  arise  in  favor  of  a  party  who  pays  the  purchase 
money  at  the  time  the  purchase  is  made.  After  the  title  has  once 
passed  without  fraud  it  is  impossible  to  raise  a  resulting  trust  so  as  to 
divest  the  legal  estate  by  the  subsequent  application  of  the  funds  of  a 
third  person  in  satisfactio  i  of  the  unpaid  purchase  money  or  other- 
wise." 

Alexander  vs.  Tarns,  13th  111.,  221. 
In  the  case  of  Richards  vs.  Murray  et  al,  3rd  Paige,  390,  the  chanc- 
ellor held  that,  "Where  there  is  a  resulting  trust  under  a  conveyance, 
it  must  arise  at  the  time  of  the  execution  of  the  deed.  After  the 
legal  title  has  passed  to  the  grantee  by  the  execution  of  the  deed  a 
resulting  trust  cannot  be  raised  by  the  subsequent  application  of  the 
funds  of  a  third  person  for  the  improvement  of  the  property  or  for 
the  payment  of  the  purchase  money  so  as  to  divest  the  legal  estate  of 
the  grantee. " 

In  the  leading  case  of  Bottsford  vs.  Burr,  2nd  Johnson  Ch. 
Reports,  the  Chancellor  held,  "  The  trust  must  have  been  co-eval 
with  the  deeds  or  it  cannot  exist  at  all.  After  a  party  has  made  a 
purchase  with  his  own  moneys  or  credit  a  subsequent  tender  or  even 
re-imbursement  may  be  evidence  of  some  other  contract  or  the  ground 
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for  some  other  relief,  but  it  cannot  by  any  retrospective  effect  produce 
tlie  trust  of  which  we  are  speaking,  and  there  never  was  an  instance 
of  such  a  trust  so  created  and  there  never  ought  to  be.  *  * 
The  trust  results  from  the  original  transaction  at  the  time  it  takes 
place  and  at  no  other  time,  and  it  is  founded  on  the  actual  payment 
of  money  and  on  no  other  ground.  It  cannot  be  mingled  or  con- 
founded with  any  subsequent  dealings  whatever.  They  are  to  be 
governed  by  ditferent  principles,  and  the  doctrine  of  a  resulting  trust 
would  be  mischievous  and  dangerous  if  we  once  departed  from  the 
simplicity  of  this  rule." 

It  is  clear  that  no  precedent  can  be  found  for  divesting  a  director 
and  stockholder  of  his  stock  and  investing  the  company  with  the  title 
to  the  stock  upon  the  ground  that  the  director  and  stockholder  has 
misappropriated  the  funds  of  the  corporation  or  its  securities,  or  other- 
wise wrongfully  demeaned  himself  as  a  director.  Titles  to  stock  are 
not  lost  upon  any  such  ground. 

If  the  point  shall  be  insisted  upon  by  the  plaintiff  that  the  title  to 
any  of  the  stock  in  question  is  in  the  plaintiff  by  reason  of  its  having 
paid  the  purchase  money  or  by  reason  of  any  fact  alleged  in  the  peti- 
tion or  in  the  argument,  we  desire  the  court,  for  its  information  in 
regard  to  all  trusts,  whatever  may  be  the  given  name,  producing  a 
change  of  title,  to  consult  : 

109th  Massachusetts,  422. 

53  Maine,  403. 

16th  Maine,  275. 

16th  Vermont,  500. 

6th  Alabama,  404. 

14th  Gray,  119. 

97th  Mass.,  87. 
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1st  Hoffman,  90. 

3rd  Alabama,  302. 

3rd  Wendell,  637. 

5th  Johnsons  Ch.  Kcp.,  1 . 

6th  Cowan,  706. 

2nd  Paige,  218. 

8th  New  Hampshire,  187. 

2nd  Fairfield,  9. 

6th  Dana,  331. 

9th  B.  Monroe,  148. 

2nd  Snead,  395. 

28th  Missouri,  249. 

26th  Pennsylvania  St.,  119. 

63rd  Pennsylvania  St.,  239. 

19th  New  Jersey  Ch.,  561. 

44th  Illinois,  68. 

11th  Allen,  15  &  19. 

60th  Maine,  186. 

3rd  Wendell,  657. 

30th  Grat.,  744. 

6th  Baxter,  364. 

35th  Maine,  41, 

and  a  multitude  of  cases  cited  by  Perry,  section  133,  notes  2  and  3. 

The  phiintiff  in  argument  referred  to  some  cases  u\)()n  tlie  question 
of  trusts.  None  of  them  supports  to  any  extent  the  position  here 
taken,  nor  does  the  question  of  trust  of  any  kind  really  arise. 

There  is  another  fatal  difficulty  in  the  way  of  the  plaintiff  main- 
taining the  point  that  it  had  //'//e  or  acquired  iitlc  to  the  stock  in  ques- 
tion, and  that  is  that  tJie  trust  claimed  is  unlaiuful.    Hence  it  is  sim- 
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ply  impossible  under  the  law  of  this  State  that  the  plaintiff  could  or 
ever  did  become  upon  cmy  trust  or  in  any  other  way  the  owner  of  the 
stock  in  question. 

It  is  of  the  least  possible  consequence  by  what  name  the  trust 
alleged  is  called.  //  can?iot  arise  by  implication  of  law  as  claimed 
here  in  behalf  of  the  plaintiff  for  the  reason,  in  addition  to  the  fore- 
going, that  the  trust  set  uj^  is  unlawful  and  would  break  in  upon  the 
policy  of  the  law;  and  it  is  elementary  law  that  the  court  will  never 
imply  nor  suffer  to  be  set  up  a  trust  or  result  by  construction  or  by 
implication  which  would  break  in  upon  the  policy  of  the  law  or  violate 
the  law  itself. 

See  Perry  on  ii'usts,  Sec.  131. 

The  trust  claimed  by  the  plaintiff  is  clearly  ultra  vires  and  illegal. 

It  may  be  safely  assumed  that  the  law  never  creates  or  presumes  a 
title  or  result  which  the  law  condemns  or  which  is  contrary  to  public 
policy  or  law.  The  title  claimed  by  the  plaintiff  assumes  that  the 
plaintiff  executed  $14,500,000  of  bonds  ;  secured  the  same  by  a  mort- 
gage upon  its  pro})erty  ;  that  the  defendants  as  its  directors  disposed 
of  eight  millions  of  them,  and  with  the  proceeds  purchased  and  paid 
for  the  stock  in  question  in  their  own  names,  and  hence,  that  the 
plaintiff  acquired  the  title  to  the  stock. 

Does  the  law  raise  the  presumtions  claimed  from  the  facts  alleged  ? 
Does  the  law  from  such  an  act  upon  the  part  of  directors  and  stock- 
holders of  a  railway  company  presume  that  it  was  the  intention  to  in- 
vest the  plaintiff  corporation  with  the  title  and  ownership  of  all  its 
own  stock  ?  Is  that  the  legal  presumption  arising  from  the  state  of 
facts  supposed,  and  is  the  result  claimed  such  a  one  as  the  law  sanc- 
tions and  a  court  of  equity  will  execute? 

The  plaintiff  affirms.    We  deny. 
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We  hold  it  to  be  a  fundamental  principle,  admitting  of  no  excep- 
tion, that  the  law  will  never  imply  and  raise  a  trust  involving 
illegality,  or  one  that  is  contrary  to  statute  or  the  public  policy  of  the 
state.  The  title  here  set  up  involves  the  assumption  that  it  is  compe- 
tent for  a  railway  company  to  issue  and  sell  its  bonds,  and  with  the 
proceeds  buy  up  all  its  own  stock,  and  thus  constitute  itself  a  corpora- 
tion without  stockholders.  Passing  by  such  considerations  as  that,  the 
plaintiff  did  not  exist  at  the  time  of  the  purchase  of  the  only  stock 
that  was  purchased,  and  that  it  had  no  money  and  furnished  none; 
but  assuming  that  it  did  issue  and  sell  its  bonds  through  defendants  as 
its  trustees,  then  it  must  also  be  shown  that  the  plaintiff  had  power 
and  authority  to  issue  its  bonds,  and  with  the  proceeds  purchase  and 
pay  for  all  its  stock,  and  thus  constitute  itself  its  sole  stockholder,  or 
rather,  constitute  itself  a  corporation  without  stockholders.  For  if 
the  plaintiff  is  right,  it  never  had  any  stockholders,  as  it  owned  all 
the  stock  of  the  constituent  companies  and  all  its  own  stock  from  the 
time  of  the  purchase.  We  deny  that  the  law  presumes,  creates  or 
implies  such  a  grotesque  absurdity ,  or  that  equity  would  execute  such 
an  absurdly  illegal  result.  The  law  will  never  aid  in  doing  indi- 
rectly what  it  condemns.  It  will  never  raise  and  enforce  a  presump- 
tion which  overthrows  the  law  itself,  or  the  public  policy  of  .the  state. 
The  statute  of  this  State,  Sec.  3239,  providing  for  the  organization  of 
corporations,  provides  for  incorporating  the  persons  signing  the  cer- 
tificates, their  successors  and  assigns.  It  is  in  Ohio,  at  least,  the 
persons  that  constitute  the  coj-poration,  and  without  persons,  without 
stockholders,  no  corporation  can  be  created  or  exist  in  Ohio.  This 
was  ruled  by  the  Supreme  Court  in  Ohio  vs.  Sherman,  et  al.,  22nd 
Ohio  State  Report,  411. 

That  under  the  constitution  and  laws  of  this  State  an  executory 
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contract  of  a  corporation  for  the  purchase  of  its  own  stock  would  not 
be  enforced  even  by  a  court  of  law  was  decided  in  Coffin  vs.  Green- 
less  &  Ransom  Company,  38th  Ohio  State  Rep.  375.  If  executed 
such  a  contract,  it  is  intimated,  would  not  be  set  aside,  but  the  court 
would  refuse  to  enforce  or  execute  it.  In  the  opinion  Judge 
Mcllvane  says  on  page  379,  Now  it  is  just  as  clear  that  a  business  or 
trading  corporation  cannot  exist  without  stock  and  stockholders  as  it 
is  that  the  creditors  of  such  corporation  are  entitled  to  the  security 
named  in  the  constitution.  The  corporation  itself  cannot  be  a  stock- 
holder of  its  own  stock  within  the  meaning  of  this  provision  of  the 
constitution.    Nobody  will  deny  this  proposition." 

The  statute,  sec  3235,  provides  that  business  corporations  must 
have  a  capital  stock. 

It  is  clear,  then,  that  such  a  trust  cannot  be  presumed  in  Ohio. 
If  the  directors  were  guilty  of  any  breach  of  law  or  duty  some  other 
remedy  than  the  appropriation  of  their  stock  must  be  found  and  en- 
forced. See  •15th  Ves.  60;  Ex -parte  Houghton,  17th  Ves  251  ; 
Camden  vs.  Anderson,  5th  T.  R.  709;  Proseus  vs.  McEntyre,  5th 
Rob.  425;  Ford  vs.  Lewis,  10th  B.  Monroe  127;  Baldwin  vs.  Can- 
field,  4th  Hals.  Ch.  891. 

Of  course  if  the  plaintiff  could  not  and  did  not  take  title  to  its  own 
stock  and  divest  the  defendants  and  their  associates  of  their  title  to  it, 
there  is  no  pretense  that  it  ever  acquired  title  to  its  OAvn  stock,  but  if 
it  did  in  some  unknown  and  mysterious  way  and  by  some  rule  of  law 
hitherto  unknown  to  courts  in  Ohio,  acquire  the  title  to  its  own  stock, 
we  deny  that  it  did  or  could  acquire  in  the  mode  set  out  in  the  peti- 
tion or  in  any  other  mode  the  stock  of  the  Toledo  &  Ohio  Central 
Railway  Company. 

The  law  will  not  presume  a  title  to  the  stock  in  a  rival  railway 


47 


company  nor  will  the  court  aid  the  j)laintifl'  or  any  other  railroad 
company  in  Ohio  in  acquiring  the  title  to  the  stock  of  any  rival  line. 

It  is  well  settled  in  regard  to  the  stock  of  rival  roads  that  such 
roads  cannot  be  consolidated  and  that  one  road  cannot,  by  any  execu- 
tory contract  at  least,  acquire  the  stock  of  the  other. 

See  State  vs.  Vanderbilt,  37th  Ohio  State  Rep.  590,  and  cases 
cited  in  brief  594-5.  Wood  on  railways,  sections  174  and  175,  pages 
517-20. 

The  law  is  well  settled  that  even  one  stockholder  can  enjoin  any 
attempt  to  purchase  a  rival  road  ;  that  such  an  act  is  not  only  ultra 
vires  but  also  clearly  agaisnt  public  policy. 

See  many  cases  cited  in  Wood's  Rys.,  pages  516 — 520. 

It  is  clear,  then,  that  the  entire  trust  or  title  set  up  or  sought  to  be 
maintained  in  this  action  is  ultra  viers,  unlawful,  and  against  public 
policy,  and  therefore  it  should  not  be  declared  or  enforced. 

The  plaintiff  sold  its  $8,000,000  of  bonds  for  15,000  shares  of  stock 
in  Hocking  Coal  6^  Railroad  Coj?ipany. 

The  contract  being  fully  executed  on  both  sides,  is  conclusive. 

Under  the  circumstances  detailed  in  the  testimony,  the  plaintiff 
having  by  its  president,  board  of  directors,  and  stockholders  disposed 
of  its  bonds  and  purchased  the  stock  of  the  Hocking  Coal  &  Railroad 
Company,  and  having  taken  possession  of  the  property  purchased  and 
enjoyed  its  income  from  the  first  of  October,  1881,  down  to  the  present 
time,  and  still  being  in  the  enjoyment  thereof  and  in  the  full  possess- 
ion of  the  property  and  all  that  was  gained  by  the  contract, — is  it 
competent  for  the  plaintiff  to  repudiate  its  purcliase,  to  treat  the  con- 
tract or  purchase  as  null  and  void,  charge  the  defendants  and  their 
associates,  directors  and  stockholders,  with  the  value  of  the  bonds,  and 
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litigate  with  them  the  value  by  the  acre  of  the  coal  lands  represented 
by  the  stock  of  the  Hocking  Coal  &  Railroad  Company  ? 
The  plaintiff  affirms.    We  deny. 

The  plaintiff  claims  irrespective  of  any  question  of  value  in  the 
property  purchased  that  the  transaction  was  entirely  ultra  vires, 
beyond  the  powers  of  the  plaintiff,  and  therefore  void  and  of  no  effect 
when  fully  executed  and  performed  on  both  sides. 

We  deny  tliat  tlie  transaction  is  ultra  vires  or  in  any  other  respect 
illegal. 

It  may  be  safely  assumed  that  there  is  no  just  ground  of  complain 
against  the  defendants  touching  the  transactions  in  question  unless 
such  grounds  of  compLaint  find  justification  in  the  exchange  or  sale  of 
the  bonds  of  the  plaintiff  company  secured  upon  the  combined  prop- 
erty for  the  property  in  and  stock  of  The  Hocking  Coal  &  Railroad 
Company.  Two  grounds  of  objection  are  taken  by  the  plaintiff  to 
this  transaction. 

1st.  Thai  the  plaintiff  had  no  corporate  power  or  capacity  to  acquire 
the  stock  of  The  Hocking  Coal  &  Railroad  Company;  that  such  pur- 
chase was  so  far  beyond  its  corporate  powers  as  to  be  entirely  void 
even  when  executed  by  the  full  and  free  consent  of  the  president, 
board  of  directors  and  all  the  stockholders  of  the  plaintiff'  company, 
and 

2nd.  That  the  price  paid  for  the  property  was  greatly  beyond  its 
value. 

We  will  consider  these  objections  separately,  and  in  considering 
this  question  we  Avill  regard  the  defendants  as  the  stockholders  of  the 
plaintiff  instead  of  trustees.    We  maintain 

1 .     That  the  co?itract  by  which  the  stock  of  The  Hocking  Coal  6^ 
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Railroad  Company  was  purcliascd  and  ihe  plaintiff 's  bonds  were  sold 
was  ivitJiin  ilie  corporate  powers  of  the  two  conpanics. 

2.  That  even  it*  it  were  in  excess  of  their  powers  it  is  binding 
u})()n  them,  being  fully  executed  on  both  sides. 

The  court  must  take  into  consideration  the  situation  of  all  the 
parties  in  interest. 

As  we  have  seen,  when  the  plaintiff  company  was  organized,  much 
of  its  stock  was  held  in  2)ledge.  Its  stockholders  were  very  largely  in 
debt,  a  debt  incurred  in  order  to  consolidate  the  property  in  one 
interest,  and  without  which  it  could  not  have  been  consolidated.  The 
condition  of  the  company  therefore  is  to  be  taken  into  consideration 
in  determining  what  might  and  what  might  not  be  done. 

The  following  cases  will  clearly  illustrate  this  point:  16  Iowa, 
284;  Twin  Sick  oil  case,  1)1,  U.  S  ,  587;  Kent  vs.  Quick  Silver  M. 
Co.,  78,  N.  Y.,  169,  and  many  cases  cited  in  brief  in  Aetna  Iron  Co. 
case,  34,  Ohio  S.,  442. 

The  court  will  always  take  into  consideration  upon  any  question 
of  this  character,  whether  the  contract  has  been  fully  performed  or 
not  and  whether  the  parties  interested  in  the  property  have  dealt  with 
it,  bought  and  sold,  upon  the  basis  that  the  transaction  was  valid. 

As  we  shall  see  by  reference  to  the  authorities,  tliere  are  many 
things  done  by  corporations  in  their  dealings  which  would  not  be 
sustained  if  objected  to  in  time,  but  which  having  been  done  and 
completed  and  the  rights  of  the  parties  fixed  thereunder,  and  having 
been  dealt  in  upon  that  basis  the  court  will  not  disturb.  In  consider- 
ing then,  the  validity  of  the  transaction  complained  of,  the  court  in 
order  to  do  justice  to  all  parties,  must  take  into  consideration  all  the 
circumstances  surrounding  the  parties  at  the  time  of  the  transaction. 

It  is  clear  that  there  is  nothing  in  the  statutes  of  this  state  pro- 


50 


hibiting  the  tninsactioii  in  question,  and  it  is  clear  that  the  consolida- 
tion, amalgamation  or  ownert^hip  of  coal  property  and  railroad  prop- 
erty in  one  interest  is  in  perfect  accordance  Avith  the  puhlic  policy  of 
this  state,  as  indicated  by  its  legislature. 

Statute,  section  3287,  provides  that  a  railroad  company  may  borrow 
money  at  a  rate  not  exceeding  seven  per  cent,  per  annum,  for  any 
purpose  that  the  same  may  be  needed  in  its  business,  and  execute 
bonds  or  promissory  notes  therefor. 

The  language  of  this  section  is  very  broad,  and  the  resolutions 
adopted  by  the  stockholders  under  which  the  bonds  in  question  were 
issued  are  very  l)road,  and  provide,  in  general  terms,  that  the  bonds  to 
be  issued  may  be  disposed  of  for  any  real  err  personal  property  wliich 
the  board  of  directors ,  or  the  president  and  the  executive  coniniiitee 
shall  deem  it  to  the  interest  of  the  conipafiy  to  acquire. 

In  considering  the  question  of  power  of  the  plaintiff  company  to 
purchase  the  stock  in  question,  and  considering  the  validity  of  such  a 
transaction  after  all  parties  interested  in  the  transaction  from  the  be- 
ginning have  actively  co-operated  in  bringing  it  about,  acquiesced  in 
and  sanctioned  it,  and  the  rights  of  all  parties  affected  are  based  upon 
the  validity  of  the  transaction,  we  must  not  confound  the  question  of 
the  power  of  the  corporation  to  execute  such  a  contract  and  the  val- 
idity of  such  a  contract  when  fully  performed  with  the  price  or  value 
of  the  property  in  question. 

As  we  shall  see  presently  the  price  or  value  has  nothing  to  do  with 
the  power  to  perform  the  act.  The  price  is  a  question  solely  for  the 
consideration  of  the  parties  to  be  affected  by  the  transaction  ;  in  this 
case  for  the  stockholders  themselves.  The  fact  that  the  defendants 
and  their  associates  who  participated  with  them  in  the  transaction  in 
question  were  the  sole  owners  and  proprietors  of  the  stock  in  question. 
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the  fact  that  they  mortgaged  nothing  excei)t  what  they  were  owners 
of,  what  they  had  purchased,  wliat  bek)nged  to  tlieni,  ought  to  be  a 
sutKcicnt  answer  to  the  allegations  of  fraud,  bad  faith,  or  other  wrong 
doing  alleged. 

As  we  have  seen,  it  cannot  be  denied  that  the  plaintiff,  by  its 
president,  board  of  directors  and  all  its  stockholders,  with  the  knowl- 
edge and  assent  of  all  the  creditors  of  the  consolidated  company,  and 
with  their  active  approbation  purchased  the  stock  of  The  Hocking  Coal 
&  Railroad  Company  from  the  owners  thereof  and  paid  for  it  eight 
million  dollars  in  bonds. 

There  was  nothing  of  a  fraudulent  or  wrongful  character  about  it. 
Every  person  Jiaving  any  i7iterest  in  it  approved  and  sanctioned  the 
transaction^  and  in  fact,  as  the  record  plainly  shows,  it  was  sub- 
stantially the  07ily  way  in  which  the  railroad  property  and  the  coal 
property  could  be  consolidated  in  one  interest.  This  was  certainly  the 
purpose  at  the  beginning,  and  counsel  for  the  plaintiff  allege  that  the 
original  purpose  was  fully  carried  out. 

The  parties  to  this  transaction  were  few  in  number.  They  were 
all  consulted.  The  creditors  ^vere  few  in  number,  and  they  were  all 
consulted  and  approved  the  sale  of  the  l)ond8  and  the  purchase  of  the 
stock  in  advance.  Every  l)ondholder  took  his  bonds  with  tlie  under- 
standing thai  the  bonds  were  to  cover  the  coal  property  as  well  as  the 
railroads,  and  when  the  bonds  weie  delivered  they  showed  by  i)roper 
words  upon  their  face  and  u})()n  their  l)ack  tliat  they  were  secured  by 
the  coal  property. 

So  far,  therefore,  as  the  unanimous  assent  of  every  person  alfected 
could  give  legal  sanction  and  validity  to  the  transaction,  it  has  been 
given.  It  would  not  strengthen  the  plaintiffs'  case  in  the  least  if  tlie 
president,  board  of  directors  and  all  the  stockholders  should  to-day 
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meet  and  unanimously  ratify,  affirm  and  approve  the  purchase  of  the 
stock  and  sale  of  the  bonds.  That  has  already  been  done  by  their 
predecessors  and  is  as  binding  upon  the  plaintiff  as  another  like  vote 
and  approval  could  be.  The  plaintiff  in  the  petition  denies  the  valid- 
ity of  the  approval  and  ratification  by  the  stockholders  on  the  sole 
ground  that  the  defendants  and  their  associates  were  fW/  the  owners 
of  the  stock,  but  were  the  mere,  naked,  fraudulent  trustees  of  the 
plaintiff,  and  therefore,  they  could  not,  under  the  circumstances,  bind 
their  cestui  que  trust. 

The  plaintiff  having  chosen  to  put  his  case  upon  that  ground 
cannot  now  change  its  ground  and  put  the  invalidity  or  alleged 
invalidity  of  the  ratification  upon  any  other  ground. 

Assuming  then  that  the  defendants  were  the  real  stockholders  and 
not  trustees  of  the  plaintiff  as  to  the  stock,  is  the  plaintiff  bound  by 
their  action  ?  Is  the  plaintiff  bound  after  years  of  acquiescence,  after 
years  of  recognition  by  creditors  and  stockholders  alike,  of  the  validity 
of  the  transaction  and  whilst  holding  all  the  benefits  of  the  contract, 
all  the  benefits  from  the  use  of  the  coal  property,  to  be  allowed  to  re- 
pudiate all  its  obligations  for  the  benefit  of  the  stockholders  who  gave 
their  unanimous  consent  to  the  transaction  itself  ? 

We  say  it  cannot  for  the  following  reasons: 

1.  That  the  action  by  which  the  stock  of  The  Hocking  Coal  & 
Railroad  Company  was  purchased  and  the  plaintiff's  bonds  were  sold 
was  clearly  within  the  corporate  powers  of  the  two  companies. 

2.  That  even  if  it  were  in  excess  of  their  powers  it  is  binding, 
having  been  fully  executed  and  acted  upon  for  years  with  the  ap- 
proval and  consent  of  all  parties  interested. 

First,  then,  we  maintain  that  the  purchase  was  not  ult7'a  vires  or 
beyond  the  powers  of  the  plaintiff.    The  plaintiff'  was  organized,  as 
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were  its  constituent  companies  under  the  general  laws  of  the  state  of 
Ohio.    The  lines  of  plaintiff's  railway  and  the  proposed  lines  of  the 
railroads  of  The  Hocking  Coal  &  Railroad  Company  then  about  to  be 
constructed,  were  not  competing  and  they  were  connecting. 
T/ie  statute^  section  3300,  provides: 

''Any  company  may  aid  another  in  the  construction  of  its  road  by 
means  of  subscription  to  the  capital  stock  of  such  company  or  other- 
wise for  the  purpose  of  forming  a  connection  of  the  roads  of  the  com- 
panies, when  the  road  of  the  company  so  aided  does  not  form  a  com- 
peting line.  Any  company  may  lease  or  purchase  any  part  or  all  of 
a  railroad  constructed  by  another  party  if  the  lines  of  the  road  of  such 
companies  are  continuous  and  connecting,  aud  not  competing,  upon 
such  terms  and  conditions  as  may  be  agreed  upon  between  the  com- 
panies ;  and  any  two  or  more  companies  whose  lines  are  so  connecting, 
and  not  competing,  may  enter  into  any  arrangement  for  their  common 
benefit^  consistent  with  and  calculated  to  promote  the  objects  for  which 
they  were  created. ' ' 

The  plaintiff  was  and  is  a  very  large  consumer  as  well  as  carrier 
of  coal.  The  holders  of  the  stock  of  The  Hocking  Coal  &  Railroad 
Company  owned  a  vast  field  of  coal  with  the  power  and  authority  to 
build  railroads  from  any  part  of  their  field  to  the  markets  for  their 
coal,  or  to  build  to  any  railroad,  canal  or  other  place  in  the  state  of 
Ohio.  Some  of  the  lines  proposed  connected  with  the  plaintiffs'  rail- 
road. The  Hocking  Coal  &  Railroad  Company  also  had  the  most 
ample  power  to  purchase  stock  to  any  amount  in  the  plaintiff  company 
or  in  any  other  railroad  company  that  would  afl'ord  it  facilities  for  the 
transportation  of  its  products. 

Section  3863  of  the  statutes  provides:  "The  directors  of  any  such 
company  may  authorize  its  president  or  other  proi)er  officers  to  pur- 
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chase  or  subscribe  for  in  the  name  of  the  company,  such  an  amount 
of  the  stocks  of  any  raih-oad  or  other  transportation  company  as  they 
may  deem  necessary  in  order  to  procure  proper  facilities  for  transpor 
tation  for  the  manufactories,  mines,  or  other  works  of  the  company; 
but  the  written  consent  of  two-thirds  of  the  capital  stock  of  the  com- 
pany to  such  subscription  or  purchase  must  first  be  had."  Section 
3866  provides:  "Companies  organized  for  tlie  purpose  of  mining, 
quarrying  or  manufacturing  may,  when  such  purpose  is  stated  in  tlie 
articles  of  incorporation,  construct  a  railroad  with  a  single  or  double 
track,  with  such  side  tracks,  turnouts,  offices  and  depots  as  they  deem 
necessary  to  carry  out  the  object  of  incorporation,  from  any  mine, 
quarry  or  manufactory  to  any  other  railroad,  or  any  canal,  slack 
water  navigation,  or  other  navigable  water  or  place  within  or  upon 
the  borders  of  this  state,  and  shall,  with  respect  to  such  railroads,  be 
subject  to  and  governed  by  the  provisions  of  chapter  2." 

Chapter  2  is  the  chapter  of  statutes  laws  of  Ohio  pertaining  to 
railroads. 

It  is  clear  then  that  the  two  companies,  from  their  relation  to  each 
other,  liad,  under  the  general  provisions  of  sections  3300,  3863  and 
3866,  the  amplest  powers  to  make  any  arrangement  for  their  common 
interest  and  benefit. 

The  Hocking  Coal  &  Railroad  Company  was  organized  for  the 
purpose  of  buiidiftg,  owning  and  operating  railroads,  and  mining, 
transporting  and  selling  coal  under  the  general  laws  of  this  state. 

Among  other  lines  about  to  l)e  built  by  The  Hocking  Coal  & 
Railroad  Company  was  a  line  from  and  through  its  coal  property  to 
the  plaintiff's  line  of  railroad.  This  line  was  a  connecting  line,  and 
not  a  competing  line  with  the  plaintiff. 

It  seems  to  be  conceded  by  counsel  for  the  plaintiff  in  their  breifs 
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and  arguments  tliat  if  the  line  of  The  Hocking  Coiil  Railroad 
Company's  road  about  to  be  constructed  to  phiintilf's  road  was  at  the 
time  of  tlic  transaction  in  proce!?s  of  construction,  that  the  contract 
in  question  might  have  been  made,  so  far  as  statutory  authority  is 
concerned. 

The  statute  does  noi  require  that  the  road  aided  shall  be  in  process 
of  construction.  The  language  is:  '^Afiy  company  may  aid  afiot/wr 
in  the  co7istniction  of  its  road  by  means  of  subscription  to  the  capital 
stock  of  such  company  or  otherwise.  *  ^  And  any  two  or  more 
companies  whose  lines  are  so  connected  (and  this  means  built  or  not 
built)  and  not  competing,  may  enter  into  any  arra?ige7neni  for  their 
common  benefit  consistent  with  and  calculated  to  profnote  the  object  for 
which  they  were  created.'' 

As  the  evidence  shows  the  railroad  connecting  with  the  plaintiff's 
line  was  constructed  soon  after  the  transaction  in  question,  and  the 
plaintiff  is  now  operating  the  same,  and  has  had,  and  still  has  the  use 
of  such  railway,  with  five  or  six  large  coal  mines  opened  up  upon  the 
property  under  leases  upon  long  time  and  at  a  low  royalty  granted  by 
the  plaiuiff . 

The  original  j)lan  in  that  respect  has  been  fully  carried  out.  The 
railroad  then  proposed  to  be  constructed  to  connect  the  coal  lands  of 
The  Hocking  Coal  &  Raih'oad  Company  with  the  plaintiff's  railway 
has  been  constructed  with  the  means  of  The  Plocking  Coal  6^  Railroad 
Compa?iy,  and  the  plaintiff  has  been  for  years,  and  still  is  in  the  full 
enjoyment  of  the  income  of  such  railroad,  together  with  tlic  five  or 
six  large  mines  opened  up  upon  the  lands  in  question. 
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PUBLIC  OR  STATE  POLICY. 

The  policy  of  the  state  evidenced  by  the  above  legislation,  clearly  is 

1.  That  one  railroad  company  may  take  stock  in  or  advance 
money  to  another ; 

2.  That  one  railroad  company  may  lease  'or  buy  another  ; 

3.  That  two  railroad  companies  ^vith  connecting  lines  constructed 
or  to  be  constructed  and  not  competing  may  make  any  arrangement 
for  their  common  interest  or  benefit  ; 

4.  That  the  same  company  may  own  coal  lands,  coal  mines ^  and 
lines  of  railroad  to  take  that  coal  to  market. 

5.  That  such  a  company  may  without  construction  of  or  OAvning 
a  railroad  purchase  as  much  or  as  little  stock  in  any  railroad  that  can 
be  utilized  in  hauling  its  coal  to  market,  as  the  officers  and  stock- 
holders of  the  coal  company  shall  deem  to  their  interest,  and  such 
railroads  when  constructed  or  owned  by  a  mining  and  railway  com- 
pany are  not  to  be  limited  in  their  business  to  the  hauling  of  their 
own  production.  They  are  to  be  governed  by  the  general  railroad 
laws  of  the  state,  as  common  carriers.    See  Section  3866. 

The  amalgamation  or  combination  of  mining  properties  with  rail- 
roa*ds  authorized  by  the  statute  is  what  was  done  in  this  case.  The 
transaction  is  clearly  authorized  by  the  statute.  The  lines  proposed 
by  The  Hocking  Coal  &  Railroad  Company  to  be  built  at  the  time  of 
the  transaction  in  question  have  since  been  built.  The  mines  then 
proposed  to  be  opened  have  since,  many  of  them,  been  opened,  and 
for  several  years  past  the  plaintiff  has  been  operating  the  railroads  so 
constructed  to  and  through  the  lands  of  The  Hocking  Coal  &  Railroad 
Company  then  about  to  be  built  by  The  Hocking  Coal  &  Railroad 
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Company,  and  it  has  been,  and  still  is,  carrying  coal  in  large  quantities 
from  the  lands  of  The  Hocking  Coal  &  Railroad  Company  over  the 
roads  in  contemplation  when  the  contract  in  question  was  made,  and 
which  have  since  been  completed  according  to  the  original  plan. 

If,  however,  the  practical  consolidation  or  amalgamation  author- 
ized by  tlie  above  legislation  was  not  carried  out  by  the  parties  inter- 
ested in  the  precise  fortn  or  name  authorized  by  the  statute,  tJie 
substance  of  tJie  law  was  clearly  followed,  and  a  court  of  equity, 
which  looks  at  the  sub.^tance  rather  than  mere  form,  would  not  disturb 
lui  arrangement  in  substantial  conformity  with  the  statute  and  in 
clear  conformity  with  the  policy  indicated  by  the  legislature,  upon 
technical  grounds. 

To  make  such  an  amalgamation  and  combination  of  interests  of 
railroads  and  mining  properties,  the  consent  of  two  thirds  of  the 
stockholders  is  all  that  is  required  by  the  statute. 

It  is  well  understood  that  the  board  of  directors  of  railroads  and 
mining  companies  of  this  state  have  the  general  charge  of  the  affairs 
of  their  respective  companies,  and  in  all  cases  where  the  board  of 
directors  has  not  the  control,  the  statute  provides  for  a  vote  to  be 
taken  by  the  stockholders,  and  provides  for  a  two-thirds  vote  of  the 
stockholders. 

In  this  case  the  record  shows  and  truly  shows  that  the  vote  of  the 
stockholders  ajiproving  and  ratifying  the  sale  of  the  eight  millions 
bonds,  and  the  purchase  of  the  stock  of  The  Hocking  Coal  &  Railroad 
Company  was  unanimous .  Every  stockholder,  without  exception, 
voted  in  favor  of  the  transaction,  and  as  we  shall  see  further  on,  there 
are  many  transactions  of  corporations  that  would  not  be  good  without 
submission  to  the  stockholders,  that  become  binding  upon  the  corpora- 
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tion  when  sanctioned  by  the  express  vote  or  the  silent  acquiescence  of 
the  stockholders. 

But  aside  from  the  express  authority  of  the  statutes  above  cited, 
and  section  3239,  which  provides  in  general  terms  that  corporations 
may  purchase  all  such  real  and  personal  property  as  may  be  necessary 
and  convenient  in  conducting  their  business,  it  is  well  settled  that  cor- 
porations may  manage  their  business  substantially  the  same  as  a 
partnership.  Thus,  a  railroad  company  may  purchase  land  and 
establish  offices  in  distant  places  for  the  convenience  of  those  dealing 
with  it.  It  may  buy  shops  for  the  manufacture  of  materials,  atid 
mines  for  tJie  production  of  coal.  It  may  build  dwelling  houses  for  its 
operatives,  and  in  general  may  acquire  any  property  which  is  conven- 
ient for  the  construction  or  use  of  the  company's  railroad  and  the 
development  of  its  business.    Morowietz,  370,  and  cases  there  cited. 

To  the  same  general  effect  see  Morowietz,  sections  371  to  373  ; 
also  sections  367  A  and  368  ;  also  Wood  on  Railways,  section  194 , 
page  562,  where  it  is  said,  ' '  It  may  buy  land  under  some  circumstan- 
ces and  erect  dwelling  houses  thereon  for  its  officers  and  workmen. 
So  it  has  been  held  that  it  may  buy  land  and  sell  the  gravel  thereon 
and  then  sell  the  land,  and  a  court  of  equity  will  enforce  the  sale. 
So  it  may  buy  wood  land  or  coal  land  to  supply  itself  with  fuel,  and 
may,  as  incidental  thereto,  sell  its  surplus  wood  and  coal,  but  it  can- 
not take  land  under  the  right  of  eminent  domain  for  such  purpose." 

And  on  page  563,  "  The  question  as  to  whether  land  acquired  by  a 
railway  company  is  necessary  for  its  use  can  be  raised  only  by  the  state, 
and  while  the  company  may  not  be  authorized  to  acquire  it,  it  may 
nevertheless  convey  a  good  title.  In  the  case  of  The  Old  Colony 
Company  vs.  Evans,  6th  Gray,  25,  the  supreme  court  of  Massachu- 
setts held  that  a  purchase  by  a  railroad  company  of  land  upon  its  line 


59 


of  road  for  the  purpose  of  selling  gravel  taken  from  the  land  and 
transporting  it  was  not  unauthorized." 

See  also  Morowietz  364-6  and  327  ;  36  Beav.  16  and  17  ;  47th 
Ind.  407,  approved  96  U.  S.  Rep.  341-51. 

If  for  any  purpose  or  under  any  circumstances,  the  plaintiff  had 
the  power  to  make  the  purchase,  it  cannot  now,  after  so  long  an 
acquiescence,  be  disturbed.  The  law  will  always  presume  that  a 
contract  was  made  for  a  lawful  purpose  until  the  contrary  clearly 
appears,  and  the  more  so  after  a  long  acquiescence  by  all  parties  in 
interest.    See  Morowietz  324. 

It  is  well  settled,  that  "A  trading  corporation  is  in  many  respects 
like  a  trading  co-partnership."  It  is  an  association  formed  for  the 
purpose  of  carrying  on  a  particular  business  or  trade  for  the  pecuniary 
profit  of  its  individual  members.  *  *  *  *  It  is  apparent  that  a 
business  corporation  cannot  carry  on  its  business  successfully  unless  it  is 
able  to  act  substantially  in  the  same  manner  as  an  individual  or  a  co- 
partnership would  act  under  similar  circumstances.  Morowietz,  sec- 
tion 320.  In  section  326  the  rule  is  stated  to  be  that  corporation 
may  prosecute  its  legitimate  business  in  the  same  manner  as  an  indi- 
vidual or  co-partnership  engaged  in  a  similar  enterprise. ' '  And  in 
Barry  vs.  Merchants  Exchange  Company,  Ist  Sandf.  Ch.  Eep.  289, 
Vice  Chancellor  Sandford  sayg  :  "  A  corporation  in  order  to  attain  its 
legitimate  objects  may  deal  precisely  as  an  individual  may  who  seeks 
to  accomplish  the  same  ends."  See  also  Whitewater  Valley  Canal 
Co.  vs.  Vallette,  24th  How,  424  ;  McKiernan  vs.  Lenzen,  56  Cali- 
fornia, 61  ;  Thompson  vs.  Lambert,  44th  Iowa,  239  ;  Old  Colony 
Railroad  Co.  vs.  Evans,  6th  Gray,  38;  Clark  vs.  Ferrington,  11  Wis- 
consin, 333  and  349  ;  Wihnarth  vs.  Crawford,  10th  Wend.  342  ; 
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Union  Bank  vs.  Jacobs,  6th  Humphrey,  525  ;  Ohio  Life  Ins.  Co.  vs. 
Merchants  Ins.  Co.,  11th  Humphrey,  22. 

The  contract  bei?ig  fully  executed  must  stand. 

2.  The  contract  having  been  fully  executed  upon  both  sides  is 
valid,  even  if  the  purchase  was  in  excess  of  the  corporate  powers  of 
the  plaintiff.  The  reasons  for  holding  this  contract  binding  being 
executed  and  performed,  are  stronger  than  in  most  cases. 

The  stockholders  i7i  the  plaintiff  coinpa7iy  were  few.  The  board  of 
directors  represe?ited  practically  the  entire  stock  of  the  corporation. 
The  capitalists  who  had  loaned  their  money  to  carry  out  the  enterprise 
and  the  stockholders  who  had  furnished  the  security  and  taken  the 
risk  were  all  acquainted  with  and  actively  engaged  in  bringing  about 
the  practical  consolidation  and  combination  of  the  railroads  and  coal 
property  in  question.  The  capitalists  Avho  furnished  the  principal 
part  of  the  money  upon  loan  expected,  as  the  contracts  and  corres- 
pondence of  the  date  of  the  loan  plainly  show,  to  purchase  bonds  to 
be  secured  upon  the  railroads  and  coal  property.  The  capitalists  at 
Columbus  who  subscribed  for  the  bonds  stipulated  i7i  their  subscription 
that  the  bonds  should  be  secured  upon  the  coal  property  as  well  as  the 
railroads,  and  it  cannot  be  doubted  that  they  knew  quite  as  well  as  the 
New  York  capitalists  that  the  bonds  were  to  be  issued  in  payment  for 
the  coal  property.  The  letters  of  the  president  of  the  railroad 
company,  the  correspondence  with  W.,  L.  &  Co.,  and  all  the  attend- 
ant facts  and  circumstances  clearly  show  that  it  was  well  understood 
by  everybody  connected  in  any  way  with  the  transaction,  that  the 
combination  of  the  coal  and  railroad  properties  was  to  be  made  in 
the  precise  jnanner  in  which  it  was  made,  by  the  purchase  of  the 
stock  of  the  coal  compa7iy  by  the  railroad  co77ipany,  at  the  price  at 
which  it  was  purchased.     All  the  stockholders  had  the  amplest 
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knowledge  of  that  fact  and  were  all  active  participants  in  the 
transaction,  and  it  clearly  appears  that  the  mortgage  covered  no 
property  except  such  as  belonged  to  the  stockholders  and  the 
capitalists  who  had  loaned  the  money  to  tliem  prior  to  the  execution  of 
the  mortgage,  and  consequently  /"/  is  impossible  tJiat  the  rights  of  any 
person  or  persons  could  have  suffered  or  did  suffer  to  a?iy  extetit  fro7n 
the  transaction  in  question.  It  is  sought  now  in  behalf  of  the  same 
stockholders  of  the  same  corporate  association  to  take  advantage  of  a 
technicality  or  some  technical  rule  of  corporate  law  to  perpetrate  a 
gross  fraud  and  wrong  upon  the  defendants.  In  judging,  therefore,  of 
the  validity  of  this  transaction,  we  must  look  at  the  equities,  at  the 
rights  of  all  parties,  and  bear  in  mind  that  if  the  railroad  company  for 
the  benefit  of  its  stockholders  can  recover  a  judgment  against  the 
defendants  to-day,  that  the  same  railroad  company  could  have 
recovered  a  judgment  against  the  defendants  and  their  associates  upon 
the  same  ground  at  the  very  moment  or  the  next  day  after  the  trans- 
actions complained  of  were  consummated  and  carried  out  with  the 
approbation  and  active  co-operation  of  every  stockholder  a?id  every  other 
person  having  any  interest  in  the  property. 

Whether  it  is  true  or  not  that  the  stockholders  are  always  identi- 
cal with  the  corporation,  it  is  true  that  the  authority  of  the  president 
and  board  of  directors  and  all  the  stockholders  is  as  great  at  one 
time  as  it  is  at  another,  and  it  is  true  that  whenever  a  railroad  com- 
pany organized  under  the  laws  of  Ohio,  by  its  president,  board  of  di- 
rectors and  all  its  stockholders,  purchases  property,  takes  possession  of 
it,  enjoys  its  income  and  benefits,  that  such  corporation  ca?inot,  after 
having  unanimously  made  the  purchase  and  ivhilst  in  the  enjoyment  of 
all  the  fruits  of  the  purchase,  whether  they  are  great  or  small,  repudi- 


62 


ate  the  trcuisaction  a?id  recover  of  the  parties  from  whom  they  made 
the  purchase. 

In  all  such  cases,  as  we  shall  see  presently,  by  the  authorities,  the 
corporation  is  bound  whether  it  possessed  power  originally  to  make  the 
purchase  or  not.  It  cannot  be  doubted  that  a  railroad  company 
having  issued  its  bonds  may  dispose  of  the  bonds  with  the  consent  of 
the  president,  directors  and  all  the  stockholders,  and  that  such  dispo- 
sition is  conclusive  upon  the  company^  whatever  may  be  its  effect  upon 
creditors  or  whatever  right  the  state  may  have  to  question  the  pur- 
chase which  the  company  may  make  by  the  disposition  of  its  bonds. 
Stockholders  are  natural  persons,  and  in  this  case  they  were  few  in 
number,  and  they  are  as  much  bound  by  their  conduct  and  transac- 
tions as  if  they  were  not  incorporated  and  clothed  with  certain  powers 
in  their  aggregate  and  corporate  capacity,  and  this  is  particularly  and 
specially  true  in  Ohio,  where  the  stockholders  are  in  all  instances 
liable  for  the  debts  of  the  corporation  in  an  amount  equal  to  their 
unpaid  subscriptions  uj)on  their  capital  stock  and  as  much  more,  being 
liable  under  the  constitution  and  laws  of  the  state  for  the  debts  of 
the  corporation,  and  being  simply  an  association  of  persons  authorized 
to  act  in  their  corporate  capacity,  with  a  name  to  designate  the  associ- 
ation. They  should,  above  stockholders  generally  in  corporations,  be 
held  to  such  engagements  and  contracts  as  they  voluntarily  make,  and 
especially  should  they  be  held  to  it  in  all  cases  like  this,  for  this  case 
is  a  striking  illustration  of  the  benefits  to  be  derived  and  the  enhance- 
ment of  value  given  to  properties  by  their  combination.  *  There  is  not 
an  element  in  the  combination  that  was  worth  as  much  before  as  after 
the  combination  was  made.  The  purchasers,  as  we  have  seen  from  the 
testimony,  paid  $1,500,000  more  for  The  Columbus  &  Hocking  Valley 
stock  than  it  ever  sold  for  before.    Plaintiff  would  probably  not  desire 
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to  rule  it  out  of  the  combination  for  that  reason.  The  purchasers  paid 
for  stock  of  the  Ohio  &  West  Virginia  Company  eight  times  as  much 
as  the  highest  price  it  ever  sold  for  before.  Notwithstanding  the  high 
price  paid  for  it,  the  plaintiff  would  probably  not  be  desirous  of 
taking  it  out  of  the  combination.  The  defendants  paid  25  to  30% 
more  for  the  stock  of  The  Columbus  &  Toledo  Railroad  Company 
than  it  ever  sold  for  before.  It  probably  is  not  desired  to  take  that 
stock  out  of  the  combination.  The  property  of  the  Hocking  Coal  & 
Railroad  Company  was  doubtless  put  into  the  combination  at  a  higlier 
price  than  it  could  have  been  sold  for,  but  it  was  understood  by  all 
parties  that  the  price  at  which  it  was  to  be  put  into  the  combination 
was  above  what  it  had  previously  sold  for, — not  as  much  above  as  the 
stock  of  the  Ohio  &  West  Virginia  by  any  means. 

And  so  this  property  which  was  owned  in  several  interests,  both 
coal  and  railroad  property,  and  of  comparatively  small  value  before  it 
was  combined  in  one  property,  by  the  combination  has  grown  to  be  a 
great  and  strong  property  and  there  is  no  disposition  on  the  part  of 
the  present  managers  and  those  controlling  the  plaintiff  to  in  any  way 
break  up  the  combination,  to  deprive  the  combination  of  any  one  of 
the  railroads  or  of  the  coal  property  forming  the  combination,  but  the 
effort  is  to  force  the  former  stockholders  and  directors  of  the  plaintiff 
company^  who  have  acted  for  years  upon  the  basis  that  the  contract 
was  valid,  to  reduce  the  price  at  which,  by  the  common  consent,  the 
coal property  was  put  into  ttie  combination^  and  that  too,  in  the  inter- 
est of  a  body  of  men  who  have  purchased  the  stock  of  the  plaintiff 
company  in  the  open  market  at  such  prices  as  it  was  generally  com- 
manding in  the  market,  with  the  understanding  that  this  contract  and 
arrangement  under  which  the  coal  property  was  taken  into  the  com- 
bination was  valid  and  binding  upon  everyone. 
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It  is  then  in  view  of  all  the  facts  touching  this  transaction  and  the 
long  time  that  the  arrangement  has  been  acted  upon, — the  fact  tliat 
the  value  of  the  plaintiff  stock  has  been  fixed  and  that  it  has  been 
bought  and  sold  upon  the  basis  of  the  validity  of  this  transaction, 
that  we  propose  to  examine  the  legal  questions  connected  with  this 
contract  as  an  executed  transaction. 

STOCKHOLDERS  CONSTITUTE  THE  CORPORATION. 

It  is  disputed  by  plaintiff's  counsel  that  the  stockholders  in  a  cor- 
poration constitute  the  corporation  It  would  be  a  vain  thing  to  dis- 
cuss the  problem  as  to  whether,  under  all  cu^cuvistances  and  for  all 
pu7'poses  in  Ohio,  the  stockholders  in  a  railway  company  are  the  cor- 
poration. We  state,  as  a  fundamental,  indisputable  proposition  of 
law,  that  for  every  business  purpose  affecting  the  interests  of  the  cor- 
poration, and  so  far  as  binding  the  corporation  itself  is  concerned,  the 
action  of  the  president,  directors  and  stockholders  is  conclusive  upon 
the  company  itself,  and  in  that  sense  at  least,  th^  stockholders  consti- 
tute the  corporation,  and  we  say  further,  that  it  is  not  necessary  in 
any  given  case  to  show  that  every  stockholder  actually  voted  for  the 
transaction.  There  are  many  cases  in  which  the  stockholders  voted 
against  the  transaction  and  subsequently,  by  their  laches  and  tacit 
acquiescence,  have  lost  both  for  themselves  and  the  corporation  the 
right  to  object  to  the  transaction,  and  have  rendered  the  transaction, 
voidable  at  first,  valid  and  free  from  attack. 

Of  course  it  is  clear  that  the  stockholders  can  never  question  or 
object  to  a  transaction  i7ttra  vires.  It  is  only  in  regard  to  transactions 
which  would  be  invalid  witliout  their  approval  or  acquiescence  that 
their  acquiescence  is  necessary. 
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1 .  We  will  call  attention  to  the  statutes  in  regard  to  the  organ- 
ization and  powers  of  corporations.    Section  3236  provides: 

"Any  number  of  persons,  not  less  than  five,  a  majority  of  whom 
are  residents  of  this  state,  desiring  to  become  incorporated,  shall  sub- 
S(Jt*ibe  and  acknowledge  before  an  officer  authorized  to  take  ack- 
nowledgement of  deeds,  articles  of  incorporation,  which  must  contain: 

1st.  The  name  of  the  corporation,  which  should  begin  with  the 
word  The  "  and  end  with  the  word  "  Company,"  unless  the  organi- 
zation is  not  for  profit. 

2d.  The  place  where  it  is  to  be  located  or  where  its  principal 
business  is  to  be  transacted. 

3d.    The  purpose  for  which  it  is  formed. 

4th.  The  amount  of  its  capital  stock,  if  it  is  to  have  capital  stock, 
and  the  number  of  shares  into  which  the  stock  is  divided. 

Section  3239.  Upon  such  filing  of  the  articles  of  incorporation 
the  persons  who  subscribe  the  same,  their  associates,  successors  and 
assigns f  by  the  name  a?id  style  provided  therein,  shall  thereafter  be 
deetned  a  body  corporate  with  succession  and  power  to  sue  and  to  be 
sued,  etc.'''* 

Section  3242  provides  that  the  persons  named  in  the  articles  of  in- 
corporation of  a  corporation  for  profit  or  any  five  of  them  shall  order 
books  to  be  opened  for  subscription  to  the  capital  stock  of  the  corpora- 
tion. 

Section  3243  provides  for  the  payment  of  10%  of  the  capital  stock 
at  the  time  of  the  subscription,  and  3244  provides,  as  amended,  that 
when  10  per  cent,  is  paid  in  the  fact  shall  be  certified  to  the  Secretary 
of  State,  and  directors  may  be  elected. 

Section  3258  provides  that  ''The  slockJiolders  of  a  corporation 
which  may  be  hereafter  formed,  and  such  stockholders  as  are  now 
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liable  under  former  statutes  shall  be  deemed  and  held  liable,  in  addi- 
tion to  their  stock  in  an  amount  equal  to  the  stock  by  them  subscribed 
or  otherwise  acquired  to  the  o  editors  of  t/ie  coj-poration  to  secure  the 
payment  of  the  debts  and  liabilities  of  the  corporation." 

Section  3259  provides:  "  The  term  stockholder  as  used  in  the />r?^ 
cedi/ig  section  shall  apply  not  only  to  such  persons  as  appear  by  the 
books  of  the  corporation  to  be  such,  but  to  any  equitable  owner  of 
stock,  although  the  stock  af>pears  on  the  books  in  the  name  of  another. 

The  purpose  of  this  provision  is  to  make  the  equitable  owner  of 
stock  liable  for  the  debts  of  the  corporation  where  the  stock  stands  in 
the  name  of  another,  but  it  has  no  application  in  this  case  for  the 
reasons  stated  hereafter. 

It  has  no  bearing,  however,  upon  any  other  relation  of  the  stock- 
holder to  the  company.  It  simply  fixes  his  liability  to  creditors. 
Section  3235  provides:  "If  the  organization  is  for  profit,  it  must 
have  a  capital  stock." 

So  that,  by  the  language  of  the  statute,  the  corporation  under  the 
laws  of  Ohio  is  not  of  something  intangible  and  imaginary.  It  is  the 
incorporation  of  persons  who  become  stockholders ,  members  of  the  or- 
ganization or  association.  They  are  to  be  governed  by  certain  rules 
of  law,  but  under  the  statutes  it  is  clear  that  the  organization  consists 
of  perso7is,  of  stockholders.  There  must  be  a  capital  stock.  There 
must  be  stockholders,  and  the  corporation  consists  of  these  stockhold- 
ers in  the  aggregate.  All  these  stockholders  are  made  liable  in  their 
individual  and  personal  capacity  for  the  debts  of  the  corporation  to  an 
amount,  after  their  stock  is  all  paid  up,  equal  to  the  stock  itself.  So 
that  in  a  double  sense  in  Ohio  the  stockholders  constitute  the  corpora- 
tion. It  is,  however,  elementary  law  that  '^A  corporation  and  its 
shareholders  are  identical.^''    Morowietz,  section  27/,     "The  word 
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"corporation"  is  but  a  collective  name  for  the  corporators  or  members 
who  compose  an  incorporated  association,  and  where  it  is  said  that  a 
corporation  is  itself  a  person,  a  being  or  creature,  this  must  be  under- 
stood in  a  figurative  sense  only."    Moroiaieiz,  jj. 

Kyd  describes  a  corporation  as  a  collection  of  many  individuals 
authorized  to  act  as  if  they  were  one  person. 

Practically  in  Ohio  under  our  constitution  and  statutes,  a  corpora- 
tion is  a  limited  partncrsJiip  with  special  powers.  The  corporators 
constitute  the  body  of  the  corporation  and  they  act  in  the  name 
adopted  as  one  man,  being  liable  personally  for  the  debts  of  the 
aggregate  body. 

Justice  Bradley,  in  the  Raihvay  Company  vs.  A  Her  ton,  18th  Wall 
233-35,  describes  business  corporations  (in  that  case  a  railway  com- 
pany), as  '  ^Associations  of  individuals  united  for  some  commo7i  pur- 
pose and permited  by  law  to  use  a  common  name  and  to  change  its 
members  without  a  dissolution  of  the  association.''^    Morowietz,  33. 

In  the  38th  Ohio  State  Rep.  on  page  279,  Judge  Mclllvaine  says  : 
"  Now  it  is  just  as  plain  that  a  business  or  trading  corporation  cannot 
exist  ivithout  stock  and  stockholders  as  it  is  that  the  creditors  of  such 
corporations  are  entitled  to  the  security  named  in  the  constitution." 

Corporations  cannot  exist  in  Ohio  without  stockholders,  for  the 
very  good  reason  that  the  stockholders  themselves,  for  all  practical 
and  business  purposes,  are  the  corporation. 

Morowietz,  section  228  says  :  It  is  well  settled  that  after  an  unau- 
thorized act  of  the  agents  of  the  corporation  has  been  ratified  by  the 
unanimous  consent  of  the  shareholders,  it  will  be  binding  to  the  same 
extent  as  if  it  had  been  fully  authorized  by  the  corporation.  In  this 
instance  the  idrniity  of  the  corporation  and  the  whole  number  of  its 
shareholders  is  recognized  even  by  the  courts  of  law.    The  previous 
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assent  of  all  the  shareholders  of  a  corporation  has  the  same  conse- 
quence as  a  subsequent  ratification.  //  is  in  fact  and  in  law  the  assent 
of  the  company.'^ 

Thus  in  Des Moines  Gas  Company  vs.  West,  50  Iowa  Reports,  16,  a 
corporation  sought  to  procure  the  cancellation  of  certain  bonds  which 
had  been  issued  by  the  president  of  the  company  in  direct  violation  of 
its  charter.  It  appeared  that  a  very  large  part  of  the  company's 
shares  were  held  by  the  president  himself  at  the  time  the  bonds  were 
issued,  and  that  the  holders  of  all  the  remainder  of  the  shares  know- 
ingly acquiesced  in  his  unlawful  transactions. 

The  Supreme  Court  of  Iowa  held  that  the  securities  were  binding 
upon  the  company  for  this  reason. 

And  in  section  229  Morowietz  says :  ^  '■  Notice  to  all  the  share- 
holders in  a  corporation  should,  under  ordinary  circumstances,  be 
held  binding  upon  the  association  in  its  corporate  capacity.  If  an 
association  of  persons  owning  property  subject  to  equitable  claims, 
obtains  an  act  of  incorporation,  the  property  will  remain  subject  to 
these  claims  after  it  is  vested  in  the  corporate  name,  and  if  the  com- 
pany should  afterwards  consolidate  with  another  corporation,  the  con- 
solidated corporation  will  take  the  property  subject  to  the  same 
equities." 

And  in  section  231  Morowietz  it  is  said  that  even  in  those  cases 
in  which  only  corporate  rights  and  obligations  are  involved,  and  the 
corporation  is  nominally  interested  only  as  an  entity,  courts  are  con- 
stantly obliged  to  consider  that  the  real  persons  in  interest  are  the  in 
dividual  shareholders.  This  is  especially  true  in  dealing  with  the 
rights  of  creditors  and  the  obligations  existing  between  the  corpora- 
tion and  its  shareholders  by  reason  of  their  contract  of  membership." 

^^If  a  violation  of  the  corporate  rights  is  acquiesced  in  by  all  the 
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shareholders^  the  cause  of  action  becotnes  extinguished  thereby,  and  no 
shareholder^  present  or  future,  would  be  entitled  to  complain''' — Moro- 
wietZf  Sect.  267. 

And  in  section  262  he  says,  "The  ratification  of  an  unauthorized 
transaction  by  merely  a  portion  of  the  shareholders  would  not  bind 
the  corporation  and  would  nor  bar  a  suit  brought  in  its  name  for  the 
protection  and  enforcement  of  the  corporate  rights. 

*  *  *  *  It  is  clear,  therefore,  that  the  acquiescence  of  a 
shareholder  in  the  violation  of  a  corporate  right  or  even  a  participa- 
tion in  the  wrong,  would  not  deprive  him  of  his  interest  in  a  cause  of 
action  belonging  to  the  corporation  as  an  entity.  He  would  have  a 
share  in  the  recovery,  even  although  his  personal  liability  should  be 
thereby  increased.  There  is  however,  evident  propriety  in  refusing 
to  allow  a  shareholder  to  sue  on  account  of  a  wrong  Avhich  he  has 
voluntarily  acquiesced  in  and  condoned,  even  although  the  corporation 
might  sue  for  his  benefit.  The  plaintiff  under  these  circumstances, 
would  have  no  meritorious  cause  of  complaint  and  he  would  be  allowed 
to  share  in  the  benefits  of  a  recovery  by  the  company  merely  because 
it  would  be  impossible  to  separate  his  interests  from  the  interests  of 
the  other  shareholders.  //  the  remaining  shareholders  would  subse- 
quently acquiesce  in  the  transaction,  the  corporation  itself  would  be 
bound  and  the  entire  cause  of  complaint  be  barred.  Individual  share- 
holders who  have  acquiesced,  should,  at  least,  be  disqualified  from 
sueing  where  the  other  shareholders  and  the  company  through  its 
agents  have  taken  no  steps  to  assert  its  rights. ' ' 

The  same  principle,  the  acquiescence  of  the  shareholders,  is  recog- 
nized in  the  case  referred  to  by  counsel  for  the  plaintiff,  Goodin  vs. 
Whitewater  Canal  Company,  18th  Ohio  State,  169. 

Morowietz  ygg,  says,  "The  right  of  the  creditor  to  prevent  waste 
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or  diversion  of  the  assets  of  a  corporation  and  the  right  of  a  share- 
holder to  interfere  under  similar  circumstances,  rests  upon  entirely  dif- 
ferent grounds.  TJie  sJiareholders  of  the  corporation  constitute  the  cor- 
poration itself.  They  have  united  under  the  charter  for  their  mutual 
benefit,  and  each  shareholder  is  in  equity  the  owner  of  a  share  of  the 
corporate  property  and  rights,  and  hence  any  violation  of  the  charter 
and  any  unauthorized  application  of  the  corporate  funds  is  a  violotion 
of  the  equitable  rights  of  every  dissenting  shareholder  and  presents  a 
ground  for  equitable  interference.  A  creditor,  however,  is  not  a 
party  to  the  charter  contract  and  has  no  right  to  complain  though  the 
charter  be  violated  or  rescinded.  Hence  a  creditor  cannot  interfere 
with  the  agents  of  a  corporation  and  he  is  not  interested  in  the  dispo- 
sition made  in  the  surplus  funds  of  the  company  or  in  the  manage- 
ment of  its  aifairs  so  long  as  the  company  is  not  insolvent  or  in  danger 
of  being  rendered  insolvent  by  waste  of  its  assets . ' ' 

Of  course  it  is  clear  that  creditors  cannot  interfere  with  what 
properly  belongs  to  the  shareholders,  nor  can  the  shareholders  so  con- 
duct the  business  affairs  of  the  corporation  as  to  cut  off  or  bar  the 
rights  of  creditors  in  case  of  insolvency  to  reach  the  corporate  assets. 
In  section  8i8  it  is  said  that  "-a  corporation,  as  has  been  pointed  out 
repeatedly,  is  not  soniethi?ig  distinct  from  its  shareholders,  but  is  made 
up  of  its  shareholders.  It  is  identical  tuith  the  association  of  share- 
holders taken  collec-tively,  and  the  exist e?ice  of  a  corporation  as  a  sep- 
arate entity  or  person  is  a  fiction'' 

And  in  Sawyer  vs.  Hoag^  lyth  Wall  6io,  Justice  Miller  says, 
After  all  this  artificial  body  is  but  the  representative  of  its  stock- 
holders, and  exists  mainly  for  their  benefit  and  is  governed  and  con- 
trolled by  them  through  the  officers  whom  they  elect."  * 

In  section  821,  under  the  head  of  The  Eights  of  Creditors,  Mr. 
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Morowietz  says,  "  The  fact  iniist  be  recognized  //la/  tJic  shareholders 
are  the  real  parlies  in  interest  who  carry  on  business  ami  incur  debts 
under  the  corporate  name,  and  that  the  directors  are  really  their  agents 
and  nominees.  If  the  shareholders  choose  to  carry  on  business  with 
borrowed  money,  instead  of  using  the  capital  which  they  have  agreed 
to  provide,  they  are  bound  to  contribute  the  capital  whenever  needed 
to  discharge  the  corporate  obligations,"  and  in  section  261  Morowietz 
says,  ''It  is  well  settled  that  a  corporation  cannot  repudiate  .an  un- 
authorized engagement  entered  into  by  its  directors  or  other  agents 
after  the  shareholders  have  una?iimously  acquiesced  in  the  transaction 
and  allowed  the  co?npany  to  appropriate  the  resulting  benefits,  nor  can  a 
corporation  maintain  an  action  either  at  law  or  in  equity  on  account 
of  a  violation  of  its  rights  or  a  misapplication  of  the  corporate  fu?ids 
after  the  acts  complained  of  have  been  acquiesced  in  and  condoned  by 
the  w^.ole  body  of  shareholders.  If  the  corporation  has  no  cause  of 
action  under  these  circumstances,  it  follows,  a  for  I  lore,  that  a  share- 
holder cannot  sue  on  its  behalf." 

Many  authorities  are  cited  upon  this  proposition  in  note  4,  page  262. 

CAPITAL  STOCK,  ALTHOUGH  A  TRUST  FUND,  BY  ALL 
THE  AUTHORITIES  MAY  BE  ISSUED  BY  THE  CON- 
SENT OF  ALL  THE  CORPORATORS  AT  ANY  PRICE 
AGREED  UPON.  OF  COURSE  SUCH  AN  ISSUE  IS 
ULTRA  VIRES  AND  ILLEGAL. 

This  was  distinctly  ruled  by  the  U.  S.  Sup.  Court,  Scoville  vs. 
Thayer  105  U.  S.  Rep.  143.  The  agreement  in  that  case  was  held 
voidable  as  to  creditors,  but  it  was  held  to  be  perfectly  good  between 
the  corporation  and  the  stockholders,  and  that  the  corporation  could 
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not  recover  the  difference  between  the  price  at  which  the  stock  was 
sold  and  its  par  value.  On  page  153  Judge  Woods,  in  delivering  the 
opinion  of  the  court,  says :  "  It  is  conceded  to  have  been  the  contract 
between  him  and  the  couipany  that  he  should  never  be  called  upon  to 
pay  any  further  assessment  upon  it.  The  same  contract  w^as 
made  with  all  the  other  shareholders  and  the  fact  w^as  known 
to  all.  As  beiiuecn  thein  and  the  company  this  was  a  perfectly 
valid  agreement.  It  was  not  forbidden  by  the  charter  or  by  any 
law  or  public  policy,  and  as  betiveen  the  company  and  the 
stockholders  zcjas  just  as  binding  as  if  it  had  been  expressly  authorized 
by  the  charter.    -^^       ;K       *  JSfo  suit  could  have  been  main- 

tained by  the  company  to  collect  the  unpaid  stock  for  such  a  purpose. 
The  shares  ivcre  issued  as  fully  paid  up,  on  a  fair  understanding,  and 
that  bound  the  conpany. ' ' 

See  also  Morowietz,  section  2 go,  where  he  says:  ''The  rule  that  a 
corporation  is  bound  by  an  unauthorized  act  of  its  agents  after  the  act 
has  been  ratified  by  all  the  shareholders,  applies  to  an  unauthorized 
issue  of  certificates  for  shares.  It  is  true  that  the  unanimous  consent 
of  the  shareholders  cannot  cure  the  illegality  of  issuing  certificates  in 
violation  of  the  law,  and  where  certificates  are  issued  in  violation  of  a 
statutory  prohibition,  which  renders  them  absolutely  void  in  legal 
effect,  the  corporation  may  be  entitled  or  even  obliged  to  repudiate 
them,  although  issued  with  the  unanimous  consent  of  its  members, 
but  under  these  circumstances  the  corporation  cannot  complain  against 
those  who  issue  the  certificates,  inasmuch  as  it  has  suffered  no  injury, 
having  consented  to  the  unauthorized  act.  The  mere  fact  that  the  law 
has  been  violated  certainly  cannot  be  made  the  basis  of  a  civil  action 
for  damages."  Citing  Flagler  Engraving,  etc.  Co.  vs.  Flagler,  19th 
Fed.,  469. 
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It  follows,  a  fortiori,  that  a  sliareliolder  cannot  sue  on  behalf  of 
the  corporation.  This  was  the  decision  in  Parsons  vs.  Hays,  14th 
Abbott,  new  cases,  419;  50th  N.  Y.  Siipr.  Court  Rep.  29  ;  Langdon 
vs.  Fogg,  18th  Fed  Rep.  5;  and  to  the  same  effect  Re  Ambrose  Lake 
etc.  Mining  Co.,  Law  Reporter,  14  Ch.  Div.  390;  Re  Gold  Co.,  11th 
Law  Reporter.  Ch.  Div.  701." 

The  case  Parsofis  against  Hays,  was  a  suit  brought  by  a  share- 
holder in  a  mining  corporation  formed  under  the  general  law  of  New 
York  of  1848.  This  law  provides  that  any  three  or  more  persons 
may  form  a  corporation  by  filing  certificates  setting  forth  the  business 
of  the  company,  the  amount  of  its  capital  stock,  the  names  of  the  di- 
rectors for  the  first  year,  and  other  particulars.  It  declares  that  the 
corporation  should  be  deemed  in  existence  from  the  time  of  filing  the 
certificate  and  invests  the  directors  with  authority  to  receive  subscrip- 
tions, make  calls  and  issue  certificates  of  shares,  but  it  prohibits  the  di- 
rectors from  issuing  shares  as  paid  up  except  for  their  par  amount  in 
money  or  property  deemed  in  good  faith  to  t?e  of  eqnai  value. 

In  the  case  referred  to  the  corporation  issued  paid  up  certificates 
for  the  entire  capital  stock  of  the  company,  amounting  nominally  to 
$2,000,000  in  payment  for  a  mine  which  was  known  to  be  worth  less 
than  $150,000.  The  vendor  of  the  property  thereupon  in  pursuance 
of  a  previous  arrangement  with  the  directors,  turned  over  to  them  a 
portion  of  the  stock  which  had  been  issued  to  him  and  the  shares  were 
subsequently  transferred  to  innocent  purchasers.  The  plaintiff  claim- 
ing to  be  a  bona-fide  purchaser  of  its  shares  brought  suit  in  the  form 
of  an  ordinary  shareholders  bill  and  made  the  corporation  and  the 
directors  who  had  first  issued  the  stock,  defendants.  The  plaintiff's 
position  was  that  the  individual  defendants  were  liable  to  account  to 
the  corporation  for  the  difference  between  the  nominal  amount  of 
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the  stock  issued  by  them,  namely  $2,000,000  and  the  real  value 
of  the  property  received  in  payment,  namely  '$150,000,  or  at  least 
that  they  were  liable  for  the  profits  derived  from  the  sale  of 
the  stock  which  had  been  turned  over  to  them  in  pursuance  of 
their  agreement  with  the  vendor  of  the  property.  The  court  held 
on  demurrer  that  the  defendants  were  not  liable  in  either  respect,  and 
that  the  complaint  did  not  state  a  cause  of  action.  The  ground  of 
the  decision  was  that  inasmuch  as  the  acts  of  the  defendants  were  i)er- 
formed  with  the  ,  onsent  and  at  the  instance  of  the  holde/s  of  the  ciilire 
capital  stock,  neither  the  corporation  nor  its  stockholders  suing  on  ts 
behalf  could  complain. 

The  other  cases  referred  to,  especially  the  English  case,  are  to  the 
same  effect  and  relief  was  denied  by  the  court  upon  the  ground  solely 
that  all  the  shareholders  in  the  company  had  knoivledge  of  the  act  and 
acquiesed  therein. 

In  the  case  of  Sheldon  Hat  Block  Co.  vs.  Eickmeyer,  H.  B.N.  Co. 
90th  N.  Y.  Rep.  607,  which  was  a  case  where  the  directors  sold  out 
the  entire  property  of  the  corporation  to  one  of  its  creditors  and  put 
it  beyond  the  power  of  the  company  to  further  continue  business. 
Tracy,  J.,  delivered  the  opinion  of  the  court,  and  on  page  613  says: 
If  the  trustees  had  no  power  as  the  agents  of  the  company  to  transfer 
all  its  property,  thus  depriving  it  of  the  means  of  carrying 
on  the  business  for  which  it  was  organized,  it  is  but  the  case  of 
an  agent  making  a  contract  in  excess  of  its  authority.  The  act 
is  voidable,  not  void.  The  principal  may  nevertheless  affirm 
the  act  and  a  ratification  is  equivalent  to  a  prior  authorization. 
If  all  the  stockholders  of  this  corporation  had,  with  full  knowl- 
edge,  subsequently  ratified  the  transfer  and  affirmed  the  settlement, 
the  act,  though  beyond  the  power  given  the  trustees  by  the  charter, 
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could  not  be  subscquoiily  avoided  by  the  stockholders  or  by  the 
corporation.''  And  the  court  cites  with  approbation  the  case  of 
Kent  vs.  The  Quicksilver  Mining  Co.,  78th  N.  Y.  Rep.  page  159, 
and  in  that  case,  it  will  be  remembered,  tliat  without  authority  of  law 
the  directors  of  the  corporation  issued  preferred  stock,  and  it  was 
held,  although  the  act  was  ultra  vires,  not  only  of  the  directors  but  of 
the  corporation,  that  it  having  been  acquiesced  in  by  the  stockholders, 
thereby  became  binding  upon  them  and  upon  the  corporation . 

The  case  of  Foster  vs.  Seymour  et  ai.,  28^  Fed.  Rep.  65,  is  to  the 
same  effect.  In  that  case  a  large  amount  of  stock,  100,000  shares,  of 
the  par  value  of  $10,000,000,  was  issued  by  the  directors  for  a  min- 
ing property  known  to  them  to  be  of  a  value  not  exceeding  $100,000. 
The  bill  charged  that  the  trustees,  after  such  exchange  of  the  capital 
stock,  divided  and  distributed  it  among  themselves  and  sold  it  as  full 
paid  stock  to  innocent  purchasers,  including  the  complainant,  and  the 
trustees  realized  large  sums  of  money  thereby  which  they  applied  to 
their  own  use.  The  bill  charges  that  the  trustees  are  still  in  posses- 
"sion,  exercising  full  control  over  the  corporation,  and  that  the  corpora- 
tion refuses  to  bring  an  action.  The  statute  under  which  the  company 
was  incorporated  authorizes  the  trustees  to  issue  stock  and  exchange  it 
for  property  and  declares  that  when  exchanged  such  stock  shall  be  taken 
to  be  full  paid  stock  to  the  amount  only  of  the  property  for  which  it 
is  exchanged.  Upon  these  facts  the  court  held  that  the  corporation 
had  no  right  of  action  against  the  trustees,  and  Judge  Wallace,  who 
delivered  the  opinion,  says  on  page  66:  "The  corporation  lost 
nothing  by  the  transaction  disclosed  l)y  the  bill  exc(;pt  the  paper  which 
was  created  and  called  capital  stock.       -'^       *  The  prop- 

erty it  received  in  exchange  for  tlie  scrip  had  some  value,  certainly 
as   much    as    the    scri^)    had.      There   was  no  fraud  upon  the 
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corporation.  At  the  time  the  scrip  was  exchanged  for  the 
mining  property,  the  trustees  were  all  there  was  of  the 
corporation.  There  were  no  stockholders  unless  they  were 
stockholders.       What  was   done  was   done    by    the  corpora/ion. 

If  the  original  transaction  in  connection  with  the  special  facts  of  a 
purchase  of  stock  should  operate  as  a  fraud  upon  the  purchaser,  the 
cause  of  action  w^ould  be  ht's  and  not  that  of  the  corporation.  The 
fraudulent  character  of  the  transaction  was  imparted  to  it  by  the  cor- 
poration itself.  That  is,  by  those  who  represented  all  there  was  in 
the  corporation." 

Many  more  cases  might  be  cited  to  the  same  effect,  but  the  fore- 
going authorities  will  serve  to  make  the  point  clear  that  in  regard  to 
matters  affecting  the  interests  of  the  corporation  the  action  of  the 
stockholders  is  absolutely  conclusive,  and  they  are  the  corporation^  and 
whether  the  act  done  by  them  or  under  their  approval  and  with  their 
concurrence  is  ultra  vires  or  intra  vires,  the  corporation  will  not  be 
allowed  to  question  it  or  recover  anything  in  contravention  of  what  the 
stockholders,  who  constitute  the  company  themselves,  have  sanctioned. 

ASIDE  FROM  ANY  SANCTION  OR  APPROVAL  BY  THE 
STOCKHOLDERS  IT  IS  WELL  SETTLED  THAT  EXE- 
CUTED CONTRACTS  OF  CORPORATIONS  MUST 
STAND  EVEN  WHERE  THEY  ARE  ULTRA  VIRES, 
AND  IN  MANY  CASES  WHERE  THEY  ARE  UNLAW- 
FUL OR  EXPRESSLY  PROHIBITED. 

The  law  upon  this  subject  is  well  stated  by  Judge  Hoadley,  of 
counsel  for  the  plaintiff  in  this  case,  in  the  case  of  The  Union  Trust 
Co.  vs.  New  York,  Chicago  &  St.  Louis  Railway  Co.  et  al,  in  Cuya- 


77 


hoga  county.  On  page  47  of  his  brief  filed  in  that  case  he  says: 
"  We  believe  that  the  following  is  a  full  and  true  statement  of  the 
law  of  Ohio,  and  that  to  be  derived  also  from  the  decisions  of  the 
supreme  court  of  the  United  States  relating  to  the  illegal  contracts  of 
corporations. 

1st.  While  they  remain  wholly  executory  either  party  has  a  locus 
penitentiae  and  may  rescind. 

2nd.  When  they  have  been  fully  executed  only  the  state  or  a  cred- 
itor of  the  corporation  can  complaint 

Can' t  affirm  the  contract  in  part  and  disaffirms  in  part. 

It  may  be  safely  affirmed  that  there  is  no  well  considered  case  in 
this  country  or  in  England  that  holds  that  a  corporation  whilst  it  re- 
tains the  fruits  of  a  contract  made  by  itself  can  repudiate  the  contract 
and  recover  the  consideration  given  in  exchange  for  the  property  which 
it  holds,  and  it  matters  not  Avhether  the  contract  by  which  it  acquired 
the  property  which  it  enjoys  was  a  wise  or  unwise  contract.  There 
is  no  case,  none  has  been  referred  to  by  counsel  and  none  can  be  re- 
ferred to  or  found  which  holds  that  a  corporation  having  sanctioned  a 
transaction  by  its  president,  board  of  directors  and  by  the  vote  of  all 
its  stockholders  can  repudiate  its  own  action,  retain  all  that  it 
gained  by  the  contract,  whether  much  or  liitle  and  litigate  with  the 
other  contracting  party  in  regard  to  the  value  of  the  property  re- 
ceived.   It  cannot  affirm  in  part  and  disaffirm  in  part. 

And  it  maybe  observed  that  the  question  of  so-called  faithless 
trustees  has  nothing  to  do  with  it.  The  bargain  that  7ve  are  consider, 
ing  was  not  made  with  the  trustees  alone.  It  was  made  with  the  07vn- 
ers,  with  the  plaintiff  company  itself,  with  its  stockholders,  with  the 
whole  body  of  its  stockholders,  and  has  been  acted  upon  for  more  than 
five  years,  and  property  worth  millons  of  dollars  has  changed  hands 


78 


upon  the  faith  of  the  validity  of  the  contract.  The  authorities  upon 
the  subject  of  ultima  vires  contracts  performed  by  either  or  both 
parties  are  very  numerous  and  clearly  in  point. 

The  case  o£  Sandereon  et  al.  vs.  Aetna  Iron  Nail  Co.,  o4th  Ohio 
State  Rep.  442,  is  very  much  in  point  here.  In  that  case  W.  &  W. 
B.  Price  were  owners  of  $30,000  of  stock  of  the  Aetna  Iron  Nail 
Company.  They  had  received  the  stock  in  payment  for  coal  lands 
and  coal  property  sold  to  the  nail  company.  Some  dissatis- 
faction springing  up  in  regard  to  the  transaction,  it  was  finally 
agreed  that  Price  would  surrender  the  stock  held  to  the  company  and 
receive  the  coal  property  previously  conveyed.  This  matter  was  sub- 
mitted to  the  directors  of  the  nail  company  and  by  a  majority  vote  the 
proposition  was  agreed  to,  the  land  ordered  to  be  reconveyed  and  the 
stock  surrendered.  The  question  was  submitted  to  the  stockholders, 
and  about  sixty -five  per  cent,  of  the  stockholders  voted  in  favor  of  the 
reconveyance  to  Price  and  the  surrender  of  the  stock.  Sanderson, 
both  at  the  directors'  meeting  and  at  the  stockholders'  meeting,  voted 
against  the  arrangement.  Sanderson  was  a  creditor  as  well  as  a  stock- 
holder. He  proceeded  to  recover  a  judgment  against  the  company, 
and  then  at  the  end  of  sixteen  months  brought  his  suit  to  set  aside  the 
transaction  and  to  collect  his  debt  out  of  the  coal  property  reconveyed 
to  Price.  Judge  Okey  delivered  the  opinion  of  the  supreme  court' 
holding  that  although  the  contract  was  made  with  a  director  of  the 
company,  although  Sanderson  was  a  creditor  and  stockholder,  that  he 
was  guilty  of  such  laches  and  had  delayed  so  long  in  bringing  his  suit 
that,  although  the  transaction  was  ultra  vires,  no  relief  could  be 
granted  even  to  a  creditor  and  dissenting  stockholder. 

The  next  case  in  the  same  report,  The  United  States  Rolling  Stock 
Company  vs.  The  Atlantic  c^'  Great  Western  Railroad  Company,  decides 
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ill  regard  to  dealings  between  directors  and  stockholders,  where  they 
are  directors  and  stockholders  in  both  companies,  that  such  a  contract 
is  not  void,  but  voidable  only,  and  when  approved  by  the  corporation, 
that  it  is  binding  upon  them,  and  in  that  case  it  was  held  that  the 
mere  payment  of  accounts  or  bills  rendered  to  the  railroad  comj)any 
by  the  rolling  stock  company  w^as  a  ratification  and  aflSrmation  by 
the  corporation  of  the  contract. 

Morowietz,  689,  says:  ' ^ After  a  contract  entered  into  by  a  cor- 
poration has  been  performed  by  either  of  the  contracting  parties,  the 
fact  that  the  making  of  the  contract  involved  an  authorized  exercise 
of  corporate  power  on  the  part  of  the  company  will  not  constitute  a 
defense  to  an  action  brought  by  the  party  having  performed  the  con- 
tract, to  recover  compensation  for  the  breach  of  the  contract  by  the 
other  party.  ^  *  *  If  a  corporation  departs  from  its 
chartered  purposes  in  violation  of  the  common  law  prohibition,  it  may 
be  punished  by  forfeiture  of  its  franchises  at  the  suit  of  the  state. 
If  ar  contract  is  made  by  a  corporation  in  excess  of  its  chartered 
powers,  either  party  to  the  contract  may  withdraw  so  long  as  the 
rescision  can  be  effected  without  injustice;  but  after  a  contract  of  this 
character  has  been  performed  by  either  party,  the  requirements  of 
public  policy  can  best  be  satisfied  by  compelling  the  other  party  to 
make  compensation  for  a  failure  to  perform  the  agreement  on  his 
side." 

The  case  of  Thomas  vs.  the  West  Jersey  Railroad  Company,  101 
U.  S.  Rep  86,  has  been  cited  by  counsel  for  the  plaintiff  as  a  beacon 
light  upon  the  subject  of  the  powers  of  corporations.  That  was  a 
case  where  a  lease  of  a  railroad  was  made  for  the  period  of  twenty 
years,  with  an  option  to  put  an  end  to  the  lease  upon  giving  three 
months'  notice,  in  which  event  the  plaintiffs  were  to  be  paid  the  full 


80 


value  of  the  unexpired  term.  After  the  lessees  had  been  in  posses- 
sion under  the  contract  for  several  years  the  railroad  company  elected 
to  put  an  end  to  the  lease  and  the  road  Avas  thereupon  restored  to  its 
owner.  An  action  of  covenant  was  then  brought  by  the  lessees  on 
account  of  the  failure  of  the  company  to  pay  the  value  of  the  unex- 
pired term,  provided  in  the  contract.  It  was  contended  for  the 
plaintiff  that  the  doctrine  of  2iltra  vires  had  no  application  because 
the  contract  had  been  executed  on  their  part,  but  the  court  held  that 
the  suit  was  brought  for  the  enforcement  of  tJie  part  of  the  agreement 
which  had  not  been  executed  and  that  the  agreement  must  be  treated 
as  void  upon  that  account. 

Inasmuch  as  this  case  has  been  cited  by  the  plaintiff,  we  desire 
to  draw  the  attention  of  the  court  particularly  to  the  fact  that  the 
decision  of  the  court  applied  to  an  executory  and  not  to  an  executed 
contract.  On  page  85  the  judge  says  :  "  It  remains  to  consider  the 
suggestion  that  the  contract  having  been  executed,  the  doctrine  of 
ultra  vires  is  inapplicable  to  the  case.  There  can  be  no  question  that 
in  many  instances  where  an  invalid  contract  which  the  parties  to  it 
might  have  avoided  or  refused  to  perform  has  been  fully  performed 
on  both  sides,  whereby  money  has  been  paid  and  property  changed 
hands,  the  courts  have  refused  to  sustain  an  action  for  the  recovery 
of  the  property  or  the  money  so  transferred.  In  regard  to 
corporations  the  rule  has  been  well  laid  down  by  Comstock, 
C.  /.,  in  Parish  vs.  Whee/er,  22  N.  K,  4(^4,  that  the  executed 
dealings  of  corporations  must  be  allowed  to  stand  for  and  against 
both  parties  when  the  plainest  rules  of  good  faith  require  it,  but  what 
is  sought  before  us  is  the  enforcement  of  the  unexecuted  part  of  this 
agreement.  So  far  as  it  has  been  executed,  namely  the  four  or  five 
years  of  action,  the  accounts  have  been  adjusted  and  each  party  has 
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received  what  he  was  entitled  to  bv  its  terms.  There  rcniiiins  unper- 
formed a  covenant  to  arbitrate  in  regard  to  the  vahie  of  the  contract. 
It  is  the  damages  provided  for  in  that  chiuse  of  the  contract  that  are 
sued  for  in  tliis  action;  damages  for  a  material  part  of  the  contract 
utver  perfi-njied ;  damages  for  the  value  of  a  contract  which  was  void. 
It  is  not  a  case  of  a  contract  fully  executed.  The  very  nature  of  the  suit 
is  to  recover  damages  for  its  uou-pc>forniance.  As  to  this,  //  is  not  an 
executed  contract  " 

There  is  certainly  no  intimation  in  all  of  this  that  the  court 
thought  that  it  had  the  power  to  readjust  the  rent  paid  during  the 
term  of  occupancy  or  compel  the  refundimg  of  the  money  paid. 

The  court  will  probal)ly  not  find  it  necessary  to  consult  all  the  au- 
thorities bearing  upon  this  point.  Among  the  leading  cases  upon 
this  'Subject  we  cite  Wliitney  Arms  Co.  vs.  Barlow,  63  N.  Y.  62;  56 
Iowa,  178;  78  K  Y.,  169;  82  N.  Y.,  535;  17  N.  Y.,  449;  10  H.  L. 
Cases,  26;  16  Beav.,  485;  58  Miss  ,301;  6  Hill,  33-36;  5  Hill,  137; 
83  111. ,  141 ;  55  111. ,  413 ;  7 1  Ind  ,  357 ;  104  Pa.  St. ,  394 ;  22  Calf. ,  621 ; 
13  Com.,  249;  10  Wis.,  230;  96  T.  S.,  640;  98  U.  S.,  628;  99  U.  S., 
633;  79  Pa.  St.,  453;  Morowietz  on  Corp,  695,  697,  698;  Wood  on 
K'ys,  pp.  494  to  512  and  notes;  also,  AVood  516,  522,  523,  626  and 
note;  also,  553,  554  and  note  2. 

The  authorities  are  uniform  that  a  transfer  of  property  made  to  or 
by  a  corporation  will  not  be  inoperative  merely  because  authority  to 
make  or  receive  the  transfer  was  not  conferred  by  its  charter.  Moro- 
wietz, 698-707. 

Purchases  and  sales  made  by  a  corporation  in  excess  of  its  cor- 
porate power  are  good  when  executed.  94th  111.,  379;  110th,  111., 
65;  14th  Cal.,  552. 

The  decisions  bearing  upon  this  question  are  very  numerous. 
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Some  of  them  are  cited  in  sections  710  to  713,  Morowietz  on  Private 
Corporations.    Many  cases  are  cited  in  note  1  to  section  710. 

In  National  Bank  vs.  Matthews,  98  U.  S.  Kep.  621,  Mr.  Justice 
Swayne  delivered  the  opinion  of  the  court  and  said:  "Where  a  cor- 
poration is  incompetent  by  its  charter  to  take  a  title  to  real  estate,  a 
conveyance  to  it  is  not  void,  but  only  voidable  and  the  sovereign,  tlie 
state  alone,  can  object.  It  is  valid  until  assailed  in  a  direct  proceeding 
for  that  purpose. ' ' 

In  the  Railroad  Company  vs.  HoAvard,  7th  Wall,.o9o,  the  supreme 
court  of  the  United  States  held  that  after  a  sale  made  by  a  railroad 
company  to  satisfy  its  creditors  had  been  carried  into  effect  with  the 
consent  or  subsequent  ratification  of  all  the  parties  interested  in  the 
property  sold,  the  sale  could  not  be  impeached  merely  because  the 
company  had  no  authority  to  make  it  in  a  corporate  capacity.  So  if 
a  corporation  actually  consents  to  the  execution  of  a  mortgage  upon 
its  property  it  cannot  afterward  repudiate  the  mortgage  upon  the 
ground  that  the  execution  of  the  mortgage  was  unauthorized. "  Mor- 
owietz, section  711,  and  cases  cited  in  note  1. 

In  Parish  vs.  Wheeler,  22  JV.  Y.  4g4,  Comstock  C.  J.  delivered 
the  opinion  of  the  court  and  says:  "In  my  judgement  when  a  sale  of 
a  chattel  made  to  a  corporation  is  executed  and  complete  in  all  things 
except  the  performance  of  its  own  promise  to  pay  the  price,  the  plea 
that  it  ought  not  to  have  made  the  purchase  is  not  to  be  entertained, 
especially  so  long  as  it  retains  and  insists  upon  retaining  all  the  bene- 
fits of  the  contract." 

That  case  is  parallel  with  the  case  at  bar,  except  that  in  the  case 
at  bar  the  contract  has  been  fully  performed  on  both  sides. 

To  the  same  effect  is  the  case  of  The  Rutland,  Etc.  Railway  Co. 
vs.  Procter,  29  Vermont  Rep.,  93. 
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In  the  case  of  The  National  Peinberton  Bank  vs.  Potter,  125 
Massachnsetts,  333,  the  snpreme  court  of  Massachusetts  held  that  a 
national  bank  which  has  })urchased  a  promissory  note  from  an  endorsee 
might  maintain  an  action  thereon  in  its  own  name  against  a  prior  en- 
dorser without  regard  to  the  question  whether  the  purchase  Avas  one 
which  the  company  was  authorized  by  law  to  make.  And  Moroiuietz 
says  in  section  713,  that,  "There  are  many  instances  in  which  con- 
veyances and  transfers  of  property  made  by  or  to  corporations  have 
been  given  effect,  although  made  in  violation  of  prohibitions  cdntai?ied 
in  ge?ieral  statutes  or  the  cJiarters  of  the  companies  themselves .'^ 

In  the  case  of  Hays  vs.  Gallon  Gaslight  Co.,  2gth  Ohio  St.,  jjo, 
we  quote  from  page  340,  the  supreme  court  decided :  ' '  The  rule 
seems  well  established  that  where  a  contract  has  been  executed  and 
fully  performed  on  the  part  either  of  the  corporation  or  of  the  other 
contracting  party,  neither  will  be  pcrjuitted  to  insist  that  the  contract 
and  such  performance  by  one  party  was  not  within  the  corporate  poiver 
of  the  compa?iy,'^  citing  with  approbation  many  cases  bearing  upon  the 
point,  and  among  others,  Whitney  Arms  Co.  vs.  Barlow,  63, 
N.  Y.,  62. 

In  the  case  of  Allen  vs.  The  First  National  Bank  of  Xenia,  Ohio, 
the  question  was  made  whether  a  loan  by  a  national  bank  in  excess  of 
its  authority  made  the  contract  void,  and  the  snpreme  court  held  the 
contract  good,  notwithstanding  the  loan  was  in  violation  of  the  statute. 

The  case  of  Ware  vs.  Petroleum  Company,  21  th  Ohio  State,  343,  is 
also  in  point.  It  is  there  expressly  decided  that  after  performance 
neither  party  can  question  the  transaction  upon  the  ground  that  it  was 
in  excess  of  the  powers  of  the  corporation. 

Even  a  fraudulent  conveyance  by  a  railroad  company  is  good  as 
against  the  company  zvhen  executed.     Graham  vs.  The  Railroad  Co. , 
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102,  U.  S.  Rep.  148  ;  also  3rd  Wall,  704  ;  9tli  Bissell,  127  :  22  Cal. 
620  ;  83  111.  136. 

That  executed  dealings  must  stand  whether  fonnally  approved  by 
the  stockholders  or  not,  is  well  settled.  See  Wood  on  Law  rf  Rail- 
ways, page  494  to  514,  and  many  cases  cited  in  the  notes.  On  page 
506  the  author  says :  "  It  may  be  said  to  be  settled  upon  the  weight 
of  authority  that  neither  the  corporation  or  individual  entering  into 
a  contract  with  it,  can  avoid  the  contract  of  sale  and  purchase  of 
property  where  the  property  is  delivered,  nor  can  the  individual 
reclaim  the  property  sold  nor  the  coi'poration  avoid  the  payment  of 
the  price  of  the  same  on  the  ground  that  it  had  no  authority  to  make 
the  contract, — so  long  at  least  as  it  retains  and  enjoys  the  benefit  of 
the  contract. ' ' 

The  author  states  the  rule  on  page  502,  section  172,  as  follows, 
under  the  head,  Defense  not  admitted  when  the  contract  is  exe- 
cuted,'^ and  says:  "Contracts  made  with  corporations  in  excess  of 
their  powers,  which  are  purely  executory  on  both  sides,  and  where  no 
wrong  will  be  done  if  the  parties  are  left  in  their  previous  situation, 
will  not  be  enforced,  because  such  contracts  contemplate  an  unau- 
thorized diversion  of  corporate  funds,  and  therefore  a  breacli  of  pri- 
vate trust;  but  executed  dealings  of  corporations  are  allowed  to  stand 
for  and  against  both  parties  where  the  plainest  rules  of  good  faith  so 
require,  even  though  prohibited  by  statute,  and  no  action  for  its  enforce- 
ment could  be  maintained.  In  such  cases  the  doctrine  of  estoppel  is 
applied,  and  the  party  is  not  permitted  to  set  up  his  want  of  capacity.  " 
Many  cases  are  cited  in  support  of  the  text. 

On  page  558,  sec.  193,  the  learned  author  gives  a  summary  of  the 
rules  bearing  upon  this  point  as  follows :  "  If  a  contract  which  is 
ultra  vires  is  executed  by  a  corporation  or  by  an  agent  on  its  behalf, 
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and  by  virtue  thereof  it  receives  the  consideration  and  fruits  of  the 
contrct  and  appropriates  it,  and  all  the  members  receive  the  benefit  of 
it  and  acquiesce  therein,  the  plea  of  ultra  vires  cannot  be  maintained 
by  such  corporation  as  a  defense  to  an  action  on  the  contract,"  and  he 
cites  in  note  1  upon  this  subject  a  multitude  of  authorities.  On  page 
560  he  says:  "  The  better  doctrine  is,  that  where  a  contract  in  excess 
or  outside  of  the  corporate  powers  has  been  made  b}^  a  corporation, 
and  it  has  received  the  full  consideration  and  appropriated  the  same 
so  that  it  catmot  be  restored  and  the  other  party  placed  in  statu  quo, 
and  especially  where  no  objection  is  interposed  upon  the  part  of  those 
who  might  have  made  it,  the  corporation  will  be  bound  by  the  con 
tract  the  same  as  a  natural  person . " 

The  case  of  National  Bank  vs.  Matthews,  g8  U.  S.  Rep.  621,  holds, 
that  even  an  act  prohibited  to  a  corporation  is  not  void,  and  that  an 
executory  contract,  as  in  that  case  may  be  enforced  notwithstanding 
the  act  is  expressly  prohibited  by  statute.    Morowietz,  Sect.  707. 

It  is  unnecessary  to  cite  more  cases  bearing  upon  this  subject. 
We  would  refer  the  court  to  the  cases  cited  by  Morowietz  and  Wood 
in  the  notes  above  mentioned. 

We  by  no  means  concede  that  the  purchase  in  question  was  ultra 
vires.  In  fact  we  are  very  clear  that  it  is  within  the  powers  expressly 
conferred  by  the  statute.  The  objection  that  by  section  32G6  ''no 
corporation  shall  employ  its  stocks,  means,  assets  or  other  property, 
directly  or  indirectly,  for  any  other  purpose  whatever  than  to  accom- 
plish the  legitimate  objects  of  its  creation  "  has  no  application,  for  the 
reason  that  it  is  always  a  question  for  the  directors  and  stockholders 
to  determine  what  are  the  legititnate  objects  of  its  creation.  Such  a 
provision  is  not  a  prohibition.  Morow^ietz,  section  658  to  660.  There 
is  nothing  in  the  statute  prohibiting  a  corporation  from  purchasing  any 
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particular  kind  of  property.  It  is  well  settled  that  railroad  companies 
are  not  restricted  in  the  acquisition  of  property  to  such  as  they  would 
have  the  power  to  acquire  under  the  power  of  eminent  domain.  A 
railroad  company  may  purchase  and  acquire  very  much  property, 
within  and  without  the  state  of  its  creation,  that  it  would  have  no 
power  to  appropriate. 

Generally  railroad  companies  may  transact  their  business  substan- 
tially the  same  as  a  partnership  or  an  individual.  Irrespective  of  the 
statute  to  which  we  have  referred,  authorizing  the  purchase  of  stock 
by  railroad  companies,  the  power  exists  in  a  railroad  company  to  pur- 
chase such  properties  as  may  be  necessary  in  conducting  its  operations. 

See  also  47th  Ind.,  407;  106  U.  S.,  468;  71  Ind.,  357;  80  Pa., 
St.  208;  45  Mich.,  103;  7  N.  Y.,  469;  11  Allen,  326;  19  N.  Y., 
207;  16  Iowa,  284;  56  Iowa,  178;  82  N.  Y.,  535;  17  N.  Y.,  449;  55 
Mo.,  218;  19  Fed.  Rep.,  388;  Wood  on  Railways  373  to  376  and 
notes;  also  page  553  and  note. 

'  *  It  is  well  settled  that  a  corporation  cannot  repudiate  an  unauthor- 
ized engagement,  entered  into  by  its  directors  or  other  agents,  after 
the  shareholders  have  unanimously  acquiesced  m  the  transaction  and 
allowed  the  company  to  appropriate  the  resultinsi;  benefits  ;  nor  can  the 
corporation  maintain  an  action,  either  at  law  or  in  equity,  on  account 
of  a  violation  of  its  rights  or  a  misappropriation  of  the  corporate 
funds,  after  the  acts  complained  of  have  been  acquiesced  in  by  the 
whole  body  of  the  company." 

Morowietz,  section  261. 

To  the  same  efPect  97  IT.  S.  Rep.,  13  ;  1st  Edwards  Ch.,  513  and 
536  ;  78th  N.  Y.,  159  and  184  ;  47  Conn.,  141  ;  69  Mo.,  224  and 
264. 
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REVIEW  OF  JUDGE  HOADLEY'S  POINTS. 

Judge  Hoadicy  in  his  brief  claims  that  the  plaintiff  company  not 
only  had  no  legal  authority,  but  was  expressly  forbidden  by  statute 
to  purchase  shares  of  the  capital  stock  of  The  Hocking  Coal  &  Rail- 
road Company.  What  we  have  said  already  as  to  the  powers  of  the 
two  companies  is  probably  a  sufficient  answer  to  the  argument  made. 
The  Hocking  Coal  &  Railroad  Company  was  organized  under  the 
general  laws  of  the  state  of  Ohio  allowing  such  companies  to  organize 
both  as  mining  and  railroad  com2)anics,  and  there  certainly  is  no 
reason  why,  in  so  far  as  such  a  company  is  a  railroad  company,  that 
it  should  not  be  governed  according  to  the  express  provisions  of  sec- 
tion 3866,  by  the  general  railroad  laws  of  the  state,  and  by  this  sec- 
tion, considered  in  connection  with  Section  3300,  we  think  the  plaintiff 
was  expressly  authorized  to  purchase  the  stock  in  question.  It  cannot 
be  successfully  maintained  that  the  bonds  in  question  were  issued  unlaw- 
fully .  The  resolutions  quoted  show  distinctly  that  the  bonds  were  to  be 
used  substantially  for  any  purpose  which  the  directors  or  president  and 
executive  committee  deemed  advisable.  We  must  not  lose  sight  of  the 
fact  that  the  resolutions  in  question  were  passed  by  the  board  of  direc- 
tors and  the  stockholders,  nor  of  the  fact  that  the  bonds  were  disposed 
of  by  precisely  the  same  authority.  There  was  ?io  breach  of  trust  or 
of  confidence  upon  the  part  of  the  board  of  directors.  The  directors, 
from  the  beginning  to  the  end  of  the  transactions  complained  of,  ex- 
ecuted the  wit  I  and  wish  of  the  stockholders.  It  is  worse  than  idle  to 
accuse  the  directors  in  this  case  of  any  breach  of  faith  in  the  discharge 
of  their  duties  to  the  stockholders.  Nothing  was  done  by  them  with- 
out the  co?isent  and  authority  of  the  stockholders. 

There  is  nothing  in  the  case  of  the  State  vs.  McDaniel,  22  Ohio 


88 


State,  358,  nor  in  the  bank  case,  36  O.  St.  350,  nor  in  the  case  cited 
from  the  Weekly  Law  Bulletin  in  any  respect  in  conflict  with  any- 
thing which  we  claim  here.  The  McDaniel  case  simply  decided  that 
without  special  statutory  authority  one  railroad  company  in  Ohio 
would  not  be  authorized  to  control  another;  and  the  bank  case  that 
one  bank  would  not  be  compelled  to  accept  another  as  its  stockholder 
in  violation  of  the  express  words  of  the  charter  of  the  bank,  prohib- 
iting such  a  bank  from  becoming  a  stopkholder.  The  court  would  not 
lend  its  aid  to  such  an  arrangement.  If  the  stocks  had  really  been 
transferred  upon  the  books  of  the  bank,  and  the  money  paid  for 
it,  and  the  bank  had  brought  its  action  to  recover  back  the 
money  upon  the  grojLind  that  it  had  no  power  to  make  the  pur- 
chase, the  case  would  be  nearer  akin  to  the  case  at  bar  than 
it  is.  We  are  not  in  court  asking  the  aid  of  a  court  of  law  or 
a  court  of  equity  to  enforce  and  specifically  execute  our  con- 
tract with  the  plaintiff.  Upon  tlie  contrary  we  are  in  court 
insisting  that  the  plaintiff  shall  not  take  advantage  of  some  technical 
rule  of  law  to  keep  all  that  it  secured  by  the  contract  and  to  repudiate 
as  beyond  its  power  all  the  rest.  The  language  of  the  supreme  court 
in  Straus  vs.  Eagle  Insurance  Company,  5th  Ohio  State,  59,  has  been 
qualified  and  repudiated  in  the  following  cases  :  12  Ohio  State,  610; 
29  Ohio  S.,  338;  35  Ohio  S.,  339. 

But  even  in  that  case  there  is  no  intimation  by  the  court  that  the 
insurance  company  would  have  the  right  to  ignore  the  contract  which 
it  had  made,  and  retaining  in  its  possession  all  the  fruits  of  the  con- 
tract, maintain  an  action  against  the  other  party  for  the  recovery  of 
the  consideration. 

There  is  nothing  in  section  170,  Wood  on  Railways,  tending  to 
support  the  position  of  the  plaintiff.    What  the  plaintiff  needs  here 
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is  not  authorities  to  bear  upon  tlie  corj)oratc  powers  of  the  plaintiff 
but  authorities  to  show  that  atter  the  execution  of  the  contract,  the 
receipt,  with  the  assent  of  all  the  stockholders  of  the  consideration  of 
tlie  contract  and  the  retention  of  the  fruits  of  the  contract  in  all  re- 
spects in  its  possession,  it  can  hold  on  to  what  it  has  thus  acquired 
and  recover  from  the  other  party  what  it  has  paid. 

The  authorities  j.*ited  on  page  18  of  Judge  Hoadley's  brief  in 
regard  to  ratification  have  no  ap})lication.  They  are  not  at  all  perti- 
nent to  the  issue  here  submitted. 

Moiowietz  in  section  619  which  he  cites,  has  reference  to  acts 
affecting  the  state  or  affecting  the  interests  of  other  persons  than  the 
stockholders;  but  he  expressly  holds  in  section  623  that  if  the  share- 
Jwldcrs  7vho  constitute  the  corf^ordtc  association  iinainnioiisly  acquiesce  in 
or  ratify  an  act  performed  by  an  agent  or  board  on  behalf  of  the  cor- 
poration, no  further  question  as  to  the  extent  of  the  powers  delegated 
to  the  agent  or  board  can  arise.  Ratification  by  all  the  shareholders 
•would  not  cure  the  illegality  of  an  act  which  is  prohibited  by  the  com- 
mon law  or  by  statute,  but  it  would  cure  any  defect  in  the  authority 
of  the  agent  performing  the  act  as  between  himself  and  the  company. 
After  such  ratification  the  company  would  liecome  ciiirgeable  to  the 
same  extent  as  if  it  had  originally  authorized  it  to  be  done. ' ' 

The  question  under  consideration  does  not  involve  the  question  of 
illegality  or  of  original  power  upon  tlie  part  of  the  corporation  to  law- 
fully do  the  act  in  question.  All  ultra  vires  acts  are  beyond  the 
powers  of  the  corporations,  and  in  a  certain  sense  illegal.  All  con- 
tracts in  violation  of  statutes  are  certainly  illegal,  but  it  by  no  means 
follows  that  they  are  void,  for  courts,  as  we  have  seen  in  the  cases 
cited,  have  repeatedly  enforced  contracts  that  were  clearly  in  violation 
of  the  statutes. 
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That  is  not  the  question  that  we  are  dealing  with,  but  rather,  the 
contract  having  been  executed  and  performed,  whether  it  is  a  nullity 
and  whether  it  can  be  treated  as  a  nullity  by  the  corporation  whilst  it 
holds  in  its  possession  all  the  fruits  and  benefits  of  the  contract. 

Authorities  upon  this  point  are  what  is  wanted  and  very  much 
needed  by  the  plaintiff. 

The  point  made,  that  the  mortgage  made  by  the  Hocking  Coal  & 
Railroad  Company  securing  the  $14,500,000  of  bonds  is  void,  is  not 
well  taken. 

In  the  first  place,  as  the  railroad  company  is  the  holder  of  all  the 
stock,  it  is  difficult  to  see  how  the  question  suggested  can  be  raised, 
but  the  authority  of  copJ  and  railroad  companies  organized  under  sec- 
tion 3863,  etc  ,  is  so  broad  and  so  extensive  that  the  mortgage  is 
undoubtedly  fully  authorized.  That  however,  has  little  to  do  with 
the  question.  The  evidence  clearly  shows  that  the  parties  who  were 
interested  in  the  transaction  and  v/ho  made  the  loan  and  purchased  the 
bonds  were  governed  by  the  fact  that  the  Hocking  Coal  &  Eailroad 
Company  executed  the  mortgage  jointly  with  the  plaintiff.  The  evi- 
dence .of  Mr.  Adams  is  very  explicit  upon  this  point  and  the  sub- 
scribers to  the  bonds  at  Columbus  stijiulated  in  their  proposition  to 
take  bonds  that  the  mortgage  should  cover  the  lands  in  'question.  It 
will  not  be  found  upon  investigation,  that  the  execution  of  the  mort- 
gage was  beyond  the  powers  of  the  coal  &  railroad  company,  and  no 
such  issue  is  raised  in  the  pleadings.  It  clearly  had  the  power  to  pro- 
vide by  that  or  any  other  reasonable  means  the  proper  transportation 
facilities  for  its  coal,  all  its  stock  being  owned  by  the  plaintiff'.  No 
one  can  raise  the  question  suggested. 

There  is  a  strong  contrast  between  the  position  taken  by  Judge 
Hoadley  in  his  brief  as  to  the  status  of  an  executed  contract  by  a  cor- 
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pomtion  in  this  case  and  in  liis  brief  in  the  case  TJic  Union  Trust 
Cotnpany  vs.  The  New  York,  Chicago  Si.  Louis  Railway  Com- 
pajiy,  et  al ,  page  47,  where  he  says,  speaking  of  illegal  contracts  of 
corporations  :  "  We  believe  that  the  following  is  a  fnll  and  true  state- 
ment of  the  law  of  Ohio  and  that  to  be  derived  also  from  the  decisions 
of  the  supreme  court  of  the  United  States  relating  to  the  illegal  con- 
tracts of  corporations  : 

] .  While  they  remain  wholly  cxccntoij,  either  party  has  a  locus 
pcnitcntiae  and  may  rescind. 

2.  .  When  they  have  been  fully  executed  only  the  state  or  a  creditor 
of  the  corporation  can  complain.'''' 

Here  the  contract  in  question  has  been  fully  executed.  The  plain- 
tiff has  received  the  stock  of  the  Hocking  Coal  and  Railroad  Com- 
pany. As  part  of  the  consideration  it  Avas  agreed  that  the  Hocking 
Coal  and  Railroad  Company  should  in  advance  of  receiving  the  con- 
sideration enter  into  the  mortgage  securing  the  $14,500,000  bonds  of 
the  plaintiff.  The  owners  of  i+s  stock  performed  their  agreement  in 
full.  They  caused  to  be  conveyed  to  the  Hocking  Coal  and 
Railroad  Company  ten  thousand  acres  of  coal  lands  free 
from  encumbrances  by  good  and  suificent  warranty  deeds,  and 
they  caused  that  company  to  unite  with  the  plaintiff  in  the  execu- 
tion of  the  mortgage  securing  its  bonds  to  tlie  amount  of 
$14,500,000  by  a  first  and  at  that  time  an  only  mortgage  upon  the 
coal  lands  of  the  company,  and  they  turned  over  to  the  plaintiff  com- 
pany the  entire  capital  stock  under  which  the  plaintiff  has  taken  pos- 
session and  has  had  already  nearly  six  years  of  uninterrupted  posse- 
sion of  the  10,000  acres  of  land*.  Several  miles  of  railroad  from  the 
plaintiff's  railroad  to  and  through  tl  ese  lands  of  The  Hocking  Coal 
and  Railroad  Company  ha\  e  l)een  built  and  are  now  owned  and 
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operated  by  the  plaintiff,  and  mines  have  been  opened  extensively 
upon  the  property  under  leases  executed  by  the  plaintiff  in  the  name 
of  The  Hocking  Coal  and  Railroad  Company. 

It  is  in  view  of  these  facts,  in  view  of  the  fact  that  the  contract 
has  been  fully  per fonned  on  botli  sides,  and  that  the  plaintiff  has  re- 
ceived and  is  in  the  full  enjoyment  of  all  that  it  ever  bargained  for  ; 
ihat  it  lias -never  yet  made  any  attempt  to  rescind  the  contract  or  restore 
the  parties  to  their  former  state,  that  we  insist  that  it  cannot  be  dis- 
regarded or  treated  as  null  and  void. 

It  may  be  said  that  the  refusal  of  courts  to  set  aside  executed  con- 
tracts is  put  upon  the  ground  of  assent,  ratification,  sanction  by  the 
stockholders  themselves  as  well  as  by  the  officers,  or  it  may  rest  upon 
the  doctrine  of  estoppel  or  upon  the  further  grounds  that  courts  refuse 
to  interfere  in  all  such  cases  upon  the  ground  that  ifiterference  would 
work  injustice,  and  especially  would  it  work  injustice  after  property 
had  been  bought  and  sold  in  the  markets  upon  the  faith  of  the  validity 
of  the  transaction. 

The  case  of  the  State  vs.  Mitchrll,  31  Ohio  State  Rep.,  592,  illus- 
trates the  doctrine  of  estoppel,  ratification,  sanction  or  approval  by 
parties  interested  Avith  very  great  clearness  and  force.  As  the  court 
will  remember,  an  unconstitutional  la^v  was  passed  by  the  legislature 
March  30th,  1875,  entitled  an  act  to  provide  for  the  improvement  of 
streets  and  avenues  in  certain  cities  of  the  second  class. 

In  June,  1875,  the  city  council  of  Columbus  by  ordinance  author- 
ized the  improvement  and  directed  the  grading,  paving  and  curbing 
of  a  portion  of  High  street  under  the  provisions  of  said  act.  Com- 
missioners were  elected  and  the  improvement  was  made  in  pursuance 
of  the  provisions  of  the  act.  The  expenditure  involved  was 
$2(26,253.96,  and  for  this  amount  bonds  of  the  city  were  delivered 
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from  time  to  time  as  the  work  progressed.  The  coiniuissioners  refused 
to  assess  a  certain  portion  of  the  expense  of  the  improvement  upon  the 
hinds  fronting  upon  the  improvement.  The  object  of  the  suit  was  to 
require  the  commissioners  to  assess  the  entire  cost  of  tlie  improvement 
upon  the  separate  lots  and  pieces  of  ground  fronting  or  abutting  upon 
the  improvement,  without  assessing  or  cliarging  any  jmrt  of  the  cost 
upon  the  streets  and  alleys  intersecting  or  crossing  said  part  of  High 
street. 

The  question  came  before  the  supreme  courL  ;  was  very  ably  dis- 
cussed, and  the  supreme  court  decided  first,  that  the  act  of  the  legislature 
was  uiiconstitutional ;  second,  that  notwithstanding  the  unconstitution- 
ality of  the  act,  where  the  abuting  lot  owners  have  caused  a  street  to 
be  improved  under  the  act  and  bonds  of  the  city  to  be  negotiated  to 
pay  for  the  inq^rovement,  all  who  have  participated  in  causing  the  im- 
provement to  be  made  are  estopped from  denying  the  validity  of  the  assess- 
ment made  in  accordance  with  the  act  to  pay  such  bonds.  Under  the  pro- 
visions of  the  act  intersecting  streets  and  alleys  are  not  subject  to  be 
assessed  to  pay  for  the  improvement.  White,  C.  delivered  the 
opinion  of  the  court,  and  on  page  610  he  says:  "It  is  sufficient  to  say  that 
the  defendants  and  other  abutting  lot  owners  who  have  co-operated  with 
them  have  caused  the  improvement  to  be  comi)leted.  In  doing  the 
work  a  large  indebtedness  has  been  incurred  for  which  the  bonds  of 
the  city  have  been  issued  and  negotiated  in  accordance  with  the  pro- 
visions of  the  act.  All  this  has  been  done  with  the  full  knowledge 
that  the  only  provision  made  for  paying  such  indebtedness  was  by 
assessment  upon  tlie  abutting  property.  Under  these  circumstances 
we  are  of  opinion  that  the  defendants  and  those  who  have  jiroceeded 
with  them  in  causing  the  improvement  to  be  made  are  estopped  from 
denying  the  validity  of  the  transaction.    Having  voluntarily  availed 
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themselves  of  the  provisions  of  the  act  to  create  an  indebtedness  for 
the  benefit  of  their  property,  good  faith  requires  that  they  should  be 
thus  estopped." 

The  court  cites  with  approbation  Ferguson  et  al.  vs.  Lambrum 
et  al.  \st  Bush,  548,  and  the  same  parties  again,  bth  Bush,  230,  and 
adds,  "  Hence,  notwithstanbing  the  unconstitutionality  of  the  act  the 
rights  of  the  third  parties  have  so  intervened  that  it  is  the  duty  oi 
the  commissioners  to  complete  the  apportionment  of  the  assessment  in 
accordance  with  the  terms  of  the  act." 

In  the  case  of  Atlantic  &  Facific  Felcgraph  Company  vs.  Union 
Facific  Raihvay  Company  el  al.  \st  McCreai'y  s  Rep.,  541/  Mc' 
Creary,  Circuit  Judge,  said,  "That  although  a  contract  may  have 
been  ultra  vires  a  court  of  equity  will  restrain  a  corporation  from  re- 
covering possession  of  property  which  has  j^assed  thereunder  under  a 
lease  without  due  process  of  law  and  a  return  of  the  consideration 
paid." 

The  learned  judge  in  that  case  deals  first  with  the  question  as  to 
whether  the  contract  under  consideration  and  which  was  a  continuing 
and  not  a  fully  executed  contract  was  ultra  vires,  and  he  reaches  the 
conclusion  that  it  was  ultra  vires  and  void  as  against  public  policy, 
and  he  then  j^roceeds  to  deal  on  page  548  with  the  question  as  to 
whether  the  railroad  company  can  be  permitted  to  rescind  the  con- 
tract, and  on  its  own  motion  take  possession  of  the  lines,  offices  and 
other  property  without  first  returning  the  consideration  received  there- 
for from  the  plaintiff,  and  after  an  able  review  of  the  authorities 
bearing  upon  that  point,  and  citing  among  other  cases  the  case  of 
Thomas  vs.  The  Railroad  Company,  101  XJ.  S.  73,  he  concludes  that 
the  injunction  to  restrain  the  railroad  company  from  taking  posssession 
otherwise  than  by  the  aid  of  the  courts  and  a  rescission  of  the  con- 
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tract  and  a  return  of  the  consideration  received  by  the  railroad  company 
should  be  granted. 

In  the  case  of  The  Central  Branch  Union  Pacific  R.  R.  Co.  vs. 
The  Western  Union  Telegraph  Co.,  1  McCreary,  551,  a  similar  deci- 
sion was  rendered  by  Judge  Foster. 

The  same  ruling  was  made  by  McCreary,  circuit  judge,  in  the 
Western  Union  Telegraph  Co.  vs.  The  Union  Pacific  Railroad  Com- 
pany, 1  McCreary,  558. 

A  similar  decision,  but  covering  more  ground,  was  rendered  by 
McCreary,  Circuit  /udge.,  1st  McCreary 's  Rep.  565,  Telegraph  Co.  vs. 
The  St.  Joseph  &  Western  Railway  Company.  The  syllabus  of  the 
case  is  "  A  court  of  equity  will  enjoin  the  seizure  of  property  and 
the  ejectment  of  the  possessor  although  the  same  may  have  been  ac- 
quired under  an  illegal  contract  until  application  has  been  made  for 
the  cancellation  of  such  contract  and  a  full  and  fair  settlement  of  all 
accounts  growing  out  of  its  execution  in  the  past.  A  corporation, 
like  an  individual,  may  ratify  by  its  acts  the  terms  of  a  contract  by 
which  it  would  not,  without  such  ratification,  be  bound.  Although 
the  specific  performance  of  a  contract  requiring  the  performance  of 
continuous  duties  will  not  l3e  enforced,  a  court  of  equity  will  never- 
theless enjoin  its  violation." 

Referring  to  the  case  of  Bagshaw  7>s.  Eastern  Union  Raihvay  Co. , 
1th  Hare,  129,  we  need  only  observe  that  that  case  related  to  an 
executory  contract,  and  it  is  well  settled  that  whilst  a  contract  beyond 
the  corporate  powers  of  a  corporation  remains  executory  that  any 
stockholder  may  object. 

The  distinction  between  executed  and  executory  contracts  is  very 
clearly  shown  in  the  numerous  citations  which  we  liave  made  from 
Morawietz  on  private  corporations  and  the  case  of  TJwmas  vs.  The 
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Railroad  Couipany,  101  U.  S. ,  73,  cited  by  the  plaintiff's  counsel  in 
oral  argument. 

The  case  of  J^oss  vs.  Harhottle,  2 fid  Hare  461,  cited  by  plaintiff 
has  no  bearing  upon  the  question.  That  was  simply  a  case  brought 
by  stockholders  against  the  corporation  upon  certain  facts  stated  in 
his  complaint  bearing  no  analogy  to  the  facts  in  the  case  at  bar,  and 
the  court  in  an  exhaustive  opinion  decided  that  the  action  could  not 
be  maintained.  The  act  of  incorporation  in  that  case  and  the  powers 
of  the  directors  and  stockholders  under  it  were  so  different  from  those 
in  the  case  at  bar  as  to  make  the  case  of  no  use  to  the  court  here. 

The  case  of  Lyde  vs.  The  Eastern  Bengal  Railway  Company  was 
a  case  to  restrain  the  application  of  funds  for  other  purposes  than  the 
purposes  for  which  the  corporation  was  organized.  It  was  an  action 
to  enjoin  a  threatened  injury  to  the  property  of  the  plaintiff.  What- 
ever was  under  consideration  by  the  court  in  that  case,  related  to  an 
injury  to  be  done,  to  executory  transaction ;  but  even  in  that 
case  the  court  refused  to  interfere  and  grant  the  relief  demanded. 

Very  little  light  is  to  be  gained  touching  the  powers  of  American 
corporations  by  referring  to  the  English  cases. 

The  The  Hoffmaii  Steam  Coal  Co.  vs.  Cu7nberla7id  Coal  and  Iron 
Co.,  \^th  Alary  land.,  456,  has  no  bearing  upon  the  case  in  question. 
In  that  case  a  director  of  the  company,  without  the  knowledge  and 
assent  of  the  company  as  to  his  relation  to  the  purchase  or  the  char- 
acter or  value  of  the  property  purchased,  made  use  of  his  position  as 
director  in  one  company  to  enrich  himself  in  another.  It  was  a  fraud 
upon  the  stockholders  and  as  such  of  course  could  not  be  upheld,  but 
the  bearing  of  such  a  case  upon  the  points  here  involved,  where  the 
stockholders  themselves  made  the  contract,  is  not  perceived. 

The  case  of  Brant  vs.  Ehlen  and  others,  59  Md.  Rep.  page  1,  is 
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an  instructive  case  and  bears  a  very  near  relation  to  the  points 
involved  in  this  case  with  the  exception  that  that  was  a  bill  in  behalf 
of  creditors.  Stock  had  been  issued  in  that  case  as  fully  paid  stock 
for  much  less  than  its  par  value  and  an  effort  was  made  in  behalf  of 
creditors  to  collect  the  difference  between  the  nominal  value  of  the 
shares  and  the  true  value  of  the  property,  the  shares  in  the  mean  time 
having,  many  of  them,  changed  hands. 

The  court  sustained  the  tra"  saction,  and  on  page  24  the  court  says, 
'  'The  company,  beyond  all  question  could  not  under  such  circumstan- 
ces maintain  an  action  because  it  tuouhi  be  estopped  by  its  own  acts  and 
declarations ^  but  the  argument  is  that  independent  of  the  relation  of 
debtor  and  creditor  between  the  stockholder  and  the  company,  grow- 
ing out  of  the  contract  of  subscription,  there  is  another  relation  which 
the  subscriber  sustains  to  the  creditors  upon  the  insolve?icy  of  the  com- 
pany ;  that  is,  as  to  them  the  unpaid  subscription  constitutes  a  trust 
fund  which  is  beyond  the  reach  of  any  agreement  between  him  and  the 
company  to  divest  or  impair. "  The  court  then  proceeds  to  discuss 
this  proposition  and  to  deny  it  in  that  case,  even  as  to  c  editors.  The 
case  altogether  is  an  instructive  one  and  well  worth  perusal. 

All  that  is  decided  by  the  court  in  the  case  of  Bloxam  vs-  Metro- 
politan Railway  Company,  Ch.  App.  cases,  Zrd  volume,  page  337,  is 
that  the  fact  that  a  stockholder  has  once  or  more  than  once  assented 
to  violations  of  the  charter  does  not  bind  him  to  assent  in  the  future 
to  similar  violations. 

The  case  cited  from  10///  Beav.,  page  1,  is  the  case  referred  to  by 
Judge  Miller  in  the  101  U.  S.,page  71,  ajid  relates  entirely  to  an 
exrcutory  contract.  It  has  no  bearing  whatever  upon  the  question 
of  the  rights  of  the  parties  growing  out  of  an  executed  contract. 
The  question  there  discussed  chiefly  was  whether  the  assent  of  the 
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shareholders  to  an  executory  contract  increased  the  obligations  of 
the  contract.  The  court  held  that  it  did  not.  But  very  different 
questions  are  presented  when  the  contract  is  executed,  as  we  have 
seen  from  many  authorities  cited. 

The  case  of  Stecey  et  al.  vs.  The  Little  Rock,  etc.,  R'y  Co.  et  al. 
hth  Dillon  348  in  the  principles  discussed  may  aid  the  court  in  con- 
sidering the  questions  in  the  case  at  bar.  In  the  second  paragraph  of 
the  syllabus  the  court  decides,  "  The  agreement  of  the  company 
sanctioned  by  the  stockholders  made  when  the  com})any  was  solvent 
and  acquiesced  ii*  and  acted  on  for  seven  years  to  release  certain 
counties  from  the  payment  of  the  balance  of  the  stock  subscriptions 
was  under  the  circumstances  held  valid." 

This  holding  was  made  as  against  a  creditor  of  the  corporation. 
The  court  discusses  on  page  378  the  effect  of  the  release  as  against 
creditors  and  says  :  ' '  It  may  be  inferred  that  the  release  was  assented 
to  by  every  person  interested  in  the  company.  *  *  ^l^  Tlie  couii- 
ties  and  the  company  acted  on  the  faith  of  this  release  *  *  *  -'^ 
No  stockholder  in  the  company  ever  complained  of  the  action  in 
releasing  the  counties.  No  creditors  are  in  existence  who  were 
such  at  the  time  of  the  release  of  the  counties  except  those 
claiming  under  the  Fisher  contract  and  no  claim  was  made 
against  the  counties  that  they  were  liable  as  stockholders  until 
1877,  nearly  seven  years  after  they  were  released  and  long  after 
the  company  was  bankrupt  and  practically  dissolved.  Under 
the  circumstances  of  the  case  as  set  forth  in  the  answers  of  the  coun- 
ties, we  are  of  opinion  that  the  release  was  effectual,  and  if  it  is  not 
the  counties  ought  to  be  protected  by  the  creditors  laches  from  the 
liability  which  at  this  late  date  the  creditors  are  now  seeking  to  en- 

orce  against  them."   Judge  Dillon  cites  with  approbation  Central 
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Law  Journal  Feb.  8tli,  1878,  page  109,  Phelan  vs  Hazzard.  in  which 
the  court  hehl  that  stockJioIdcrs  in  a  mining  company,  where  the 
stock  was  paid  for  only  at  the  rate  of  a  few  cents  upon  the  dollar  were 
not  liable  to  the  company  or  to  creditors  of  thr  company,  for  the  differ- 
ence in  value  between  the  price  at  whi^'li  it  was  taken  and  the  value 
of  the  property. 

CHANGES  OF  STOCKHOLDERS  IN  THE  COMPANY. 

This  action  is  prosecuted  by  the  company,  and  no  question  affect- 
ing rights  of  transferees  of  the  shares  is  necessarily  presented. 

In  as  much  as  this  action  is  prosecuted  by  the  company  in  its 
aggregate  capacity  it  is  perhaps  unnecessary  for  us  to  deal  with  the 
effect  of  the  transfer  of  shares  upon  the  legal  or  equitable  rights  of  the 
parties. 

It  may  be  conceded  that  the  corporation  is  at  present  controlled 
largely  by  other  stockholders  than  the  persons  who  were  stockholders 
at  the  time  when  the  acts  in  question  occurred;  that  fact,  however,  is 
entitled  to  no  consideration  here.  If  the  plaintiff  can  recover  now,  it 
could  have  recovered  at  the  time  the  acts  complained  of  were  com- 
mitted, and  that  too  for  the  benefit  of  the  identical  men  and  stock- 
holders who  committed  the  act. 

Of  course  it  would  be  grotesquely  absurd  for  a  party  of  stock- 
holders to  agree  to  a  transaction  at  the  time  it  occurs,  and  the  next 
day  to  institute  legal  proceedings  for  the  injury  done  to  them  by  their 
own  act;  yet  their  legal  position  would  be  the  same  before  the  court, 
and  the  legal  position  of  the  company  would  be  the  same  as  it  is 
to-day. 

In  regard  to  the  transferees  of  shares,  it  is  sufficient  to  say  that 
the  wrong  of  which  their  complain  was  not  done  to  thevi;  none  of  their 
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rights  were  invaded,  and  those  who  suffered  the  wrong,  if  any  wrong 
was  done,  invited  and  sanctioned  the  wrong  by  their  own  acts,  and  in- 
jured their  own  property  and  not  the  property  of  another  to  the  ex- 
tent of  whatever  depreciation  was  caused.  Even  if  the  action  were 
prosecuted  by  the  stockholders  themselves,  the  transferees  of  stock 
would  occupy  the  same  ground  precisely  that  the  transferor  occupied. 

It  is  clear  that  the  transferee  under  such  circumstances  was  not 
injured  at  the  time  of  the  wrong  done,  and  hence  if  he  has  any 
right  of  action  he  must  have  acquired  his  right  by  contract  or  inherit- 
ance, or  by  procuring  in  some  way  the  right  of  some  other  person  who 
was  at  the  time  injured. 

It  is  well  settled,"  says  Morowietz,  section  265,  "  that  a  trans- 
feree of  stock  takes  the  title  and  rights  of  the  former  owner  ;  a  pur- 
chaser of  shares  acquires  no  greater  rights  than  the  prior  holder.  If 
a  violation  of  a  corporate  rights  is  acquiesced  in  by  all  the  stockolders, 
the  cause  of  action  becomes  extinguished  thereby  and  no  shareholder 
present  or  future  will  be  entitled  to  complain.  Morowietz  267,  91 
N.  v.,  1/  78  JV.  v.,  159;  110  U.  S.  Rep.,  209;  Morowietz  268 
and  cases  cited  in  note  4. 

Not  only  does  the  purchaser  of  stock  take  the  place  and  stand 
charged  with  all  the  disability  of  the  former  owners,  but  the  rights  of 
the  company  are  never  in  the  least  affected  by  transfers  and  sales  of  its 
stock.  No  new  rights  and  causes  of  action  are  conferred  by  sales  and 
transfers  of  stock,  or  the  increase  or  decrease  of  the  number  of  its 
shareholders;  hence  the  case  stands  as  it  would  if  not  a  share  of  stock 
had  changed  hands,  since  with  the  unanimous  consent  of  all  the  share- 
holders, the  transaction  complained  of  took  place. 

Cook,  on  the  law  of  stock  and  stockholders,  section  40,  says :    '  'Not 
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only  the  participating  and  acquiescing  stockholders ,  but  also  their 
transferees  are  bound  by  the  participation  or  acquiescence. 

"The  transferee  cannot  claim  to  have  greater  rights  than  his  trans- 
feror as  regards  a  general  remedy  invalidating  the  transaction ;  he  can- 
not bring  suit  on  behalf  of  the  corporation  and  other  stockholders 
against  the  party  or  parties  participating  in  the  issue,  inasmuch  as  his 
own  title  is  tainted  with  the  same  fraud,  nor  can  he  bring  an  action 
against  the  corporation." 

He  cites  in  support  of  the  proposition  many  cases  in  notes  1  and 
2.  In  section  687  he  says:  stockholder's  right  to  object  to  a 
director's  act  can  be  exercised  by  him  alone;  it  is  also  well  established 
that  the  ratification  which  will  bind  a  stockholder  must  be  by  himself 
alone,  it  cannot  be  by  the  other  stockholders,  but  the  acquiescence  of  a 
stockholder  bars  an  action  by  any  transferee  of  the  stock,'''' 

REPLY  TO  POINTS  MADE  BY  COUNSEL  FOR  PLAINTIFF. 

The  first  and  principal  point  relied  upon  by  counsel  in  their  brief 
ali'eady  handed  to  the  court,  is  that  the  railway  company  not  only 
had  no  legal  authority  but  was  expressly  forbidden  by  the  statute  to 
purchase  shares  of  the  capital  stock  of  The  Hocking  Coal  &  Railroad 
Company. 

We  have  covered  this  point  already  in  discussing  the  statute  under 
which  the  stock  was  purchased,  and  also  the  effect  of  an  executed 
contract  whether  intra  vires  or  ultra  vires. 

We  desire  simply  to  call  the  attention  of  the  court  to  this  fact  ; 
that  the  act  in  question  complained  of  was  not  the  act  of  the  so  called 
faithless  directors  but  was  the  act  of  the  directors  and  all  the  stock- 
holders of  the  company  ;  it  was  therefore  in  the  fullest  sense  the  act  of 
the  corporation  itself,  and  in  considering  the  questions  embraced  in  this 
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point  it  is  necessary  to  remember  that  we  are  not  dealing  with  the  act 
of  the  directors  merely,  but  that  vie  are  dealing  with  the  act  of  the 
corporations  and  it  is  necessary  also  to  remember  that  it  is  ^/le  com- 
pany, the  corporation,  that  is  now  urging  for  its  own  benefit,  its  want 
of  power  to  make  the  contract  in  question. 

This  action  is  not  prosecuted  by  or  for  the  benefit  of  creditors  or 
by  or  for  the  benefit  of  the  State;  it  is  prosecuted  by  the  company, 
by  the  same  company  that  made  the  contract  it  now  seeks  to  avoid, 
and  in  the  light  of  the  authorities  which  we  have  submitted,  we  sub- 
mit that  the  plaintiff  can  not,  in  its  present  position,  even  raise  the 
question  of  the  validity  of  the  purchase  of  tlie  stock  in  question.  If 
any  fact  can  be  established  by  testimony,  if  any  fact  is  entirely  free 
from  dispute  and  question,  it  is  that  the  transaction  in  question  was 
entered  into  by  every  person,  stockholders  and  creditors  and  all  other 
persons  interested  in  the  property. 

It  is  also  very  clear  that  if  the  execution  and  sale  of  the  bonds  and 
the  purchase  of  the  stock  of  the  Hocking  Coal  &  Railway  Company 
was  injurious  in  any  way  to  the  plaintiff  as  a  company  or  corporation, 
that  tlie  injury  was  done  with  the  asscfit  and  active  co-operation  of 
every  stockholder  of  the  company,  and  if  any  point  of  law  is  settled 
beyond  contention  it  is  that  under  such  circumsances  tlie  company  can 
not  complain  of  what  was  done  by  the  universal  consent  and  acquies- 
cence of  its  members. 

We  have  also  seen  that  the  law  is  well  settled  that  a  corporation 
cannot  take  advantage  of  an  ultra  vires  contract,  or  even  an  illegal 
contract  where  it  is  in  process  of  execution,  even  much  less  executed, 
without  making  complete  and  perfect  restitution  of  whatever  it  has 
received. 

The  cases  cited  above  are  uniform  on  this  point,  and  it  is  equally 
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well  settled  that  whether  such  a  contract  is  valid  or  invalid  as  an 
executory  contract,  intra  vh'cs  or  ultra  vires,  that  the  corporation  can- 
not retain  its  side  of  the  transaction  or  contract  and  repudiate  the 
other. 

A  contract  must  be  afflnned  or  disaffirmed  in  whole,  even  as  to 
creditors,  and  in  an  action  prosecuted  by  a  receiver  such  is  the  law, 
and  much  more  is  it  the  law  in  an  action  })rosecuted  by  a  company 
itself. 

A  recent  decision  by  the  supreme  court  of  Indiana,  Coffin  vs, 
Randall,  receiver,  reported  in  the  Northwestern  Law  Reporter,  Vol. 
2,  Number  i,  page  20,  April  22d,  1887,  states  the  law  upon  this 
l)oint  with  very  great  clearness.  That  was  an  action  prosecuted  by  a 
receiver,  the  purpose  of  the  action  being  to  recover  the  difference 
between  the  capital  stock  subscribed  by  Coffin  to  the  plough  company 
and  the  value  of  the  property  which  he  turned  over  to  the  company 
in  payment  of  the  subscription  ;  and  the  precise  point  presented  was 
whether  in  behalf  of  ereditors  the  receiver  could  hold  wdiat  was 
received  in  payment  for  the  stock  and  at  the  same  time  get  a  new 
valuation  of  the  property  received  and  collect  the  difference  ;  in  other 
words  whether  he  could  repudiate  a  part  of  the  contract  and  hold  the 
residue. 

Judge  Mitchell  delivered  the  opinion  of  tlic  court,  and  on  page  28 
he  says:  "As  shown  by  the  articles  of  association  the  plow  company 
was  organized  for  the  purpose  of  engaging  in  the  manufacture  of 
plows  and  other  agricultural  implements,  and  also  to  acquire,  purchase 
and  hold  letters  patent  for  such  articles  as  it  should  engage  in  the 
manufacture  of;  the  contract  to  receive  in  payment  letters  2)atent, 
plows,  materials  and  .other  assets  of  its  predecessors,  Unthank  <& 
Coffin,  was  not  therefore  ultra  vires,  (citing)  ITtli  Wis.,  ()3;  11th 
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Wis.,  321,  and  349  and  368.  Does  the  fact  that  the  property  was 
received  at  an  over- valuation  enable  the  receiver  to  maintain  this  suit 
without  impeaching  or  setting  aside  the  transaction,  if  it  can  be  set 
aside.  No  proposition  can  be  plainer  upon  the  facts  as  stated  than 
that  the  title  to  the  property  and  assets  which  were  transferred  to  the 
corporation,  passed  to  and  remains  in  it  or  in  the  receiver,  and  that  the 
title  and  ownership  of  the  stock  thereby  paid  for  vested  in  the 
defendant.  The  transaction  having  been,  so  far  as  it  appears,  fully 
executed  years  before  the  receiver  was  appointed,  may  it  be  permitted 
to  stand  as  to  what  was  received,  and  to  treat  it  as  so  far  void,  as  to 
ask  for  a  new  valuation  of  the  property  ? 

May  lie  disaffirm  the  contract  in  part  and  affirm  as  to  the  residuee? 
We  have  been  unable  to  discover  any  principle  or  well  considered  au- 
thority which  affirms  this  proposition.  The  principle  deducable  from 
the  authorities  already  cited,  is  that  even  in  cases  of  an  over-valua- 
tion of  property  transferred  to  a  corporation  in  payment  of  shares 
(shares  are  regarded  by  all  the  courts  as  a  special  trust  fund)  the 
transaction  unless  void  for  some  other  reason,  is  binding  so  long  as  it 
is  not  imj)eached  by  the  corporation  or  its  assignee  and  it  can  be  im- 
peached only  for  fraud  upon  the  corporation.  Co  it  vs.  Gold,  Amal- 
gamating Co.  119  U.  S.  343;  59  Md.  1.  "Thus  it  has  been  held  that 
a  mining  corporation  may  issue  shares  to  its  directors  as  full  paid  up 
in  consideration  of  mining  lands  and  although  these  lands  be  greatly 
over-valued,  the  assignee  in  bankruptcy  of  the  corporation  cannot 
without  disaffirming  the  contract  set  up  the  claim  that  the  property 
was  not  worth  what  it  was  valued  at. 

Foreman  vs.  Bigelow,  \ih  Clifford  Rep.  508  ;  also  Plielan  vs. 
Hazzard,  f)th  Dillon  Rep.  45. 

Judge  Billon  said:  "  While  the  contract  stands  unimpeached,  the 
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courts,  even  Avlieii  the  rights  of  creditors  are  involved,  will  treat  that 
as  payment  which  the  parties  had  agreed  should  be  payment. 

Thompson  on  the  liability  of  stockholders,  section  134,  says:  The 
whole  discussion  resolves  itself  into  the  following  conclusion:  A  cor- 
poration may  take  in  payment  of  its  shares  any  property  which  it 
may  lawfully  purchase;  such  a  transaction  is  not  ultra  vires  or  void, 
but  is  valid  and  binding  upon  tlic  original  share-takers  and  upon  the 
corporation  unless  it  is  rescinded  and  set  aside  for  fraud;  while 
such  a  contract  stands  unimpeached,  the  courts  even  where 
the  rights  of  creditors  are  involved  will  treat  that  as  payment 
which  the  parties  agreed  to  be  payment."  If  this  is  the  rule 
established  where  the  rights  of  creditors  are  involved  how  much  more 
does  this  rule  apply  where  the  corporation  is  prosecuting  an  action  for 
its  own  benefit  without  rescinding  or  offering  to  rescind  the  contract 
which  it  disregards  ;  but  the  i)recise  point  is  settled  by  the  highest 
authority  in  this  country,  the  Supreme  Court  of  the  United  States, 
in  the  case  of  Scovill  vs.  Tliayer  above  cited  where  it  is  expressly 
determined  that  even  in  regard  to  the  trust  fund,  the  stock  of  the 
coi*poration ,  that  the  corporation  is  bound  by  the  contract  regardless 
of  the  price  at  which  it  sold  its  stock;  that  such  a  contract  is  perfectly 
good  as  against  the  corporation  and  that  it  can  be  set  aside  only  as  to 
creditors  and  by  them  only  to  the  extent  necessary  to  pay  the  debts  of 
such  creditors. 

It  would  be  difficult  to  state  a  case  that  is  more  palpably  and 
clearly  ultra  vires  than  for  a  corporation  to  sell  its  stock  constituting 
as  it  does  the  trust  fund  for  the  payment  of  its  debts  at  ten  or  twenty 
cents  on  the  dollar,  and  yet  the  highest  authority  in  this  country  has 
decided  that  such  a  contract  assented  to  by  the  stockholdt  rs  entered  in- 
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to  as  in  this  case  by  the  company  is  binding  upon  the  company,  and 
that  the  company  could  not  under  the  pretense  of  having  debts  to  pay 
or  nnder  any  other  pretense  maintain  an  action  in  viohition  of  its  own 
contract  to  sell  the  stock  for  a  few  cents  on  the  dollar. 

The  rights  of  creditors  must  be  asserted  by  the  creditors,  as  shown 
in  that  case,  themsflves,  because,  as  often  happens  in  such  cases, 
creditors  may  be  taken  care  of  and  paid  without  any  resort  to  a  viola- 
tion or  setting  aside  of  the  contracts  of  the  company,  or  they  may 
waive  their  rights. 

This  point,  made  with  so  much  bluster  and  assurance  by  plaintiff's 
counsel,  is  simply  one  of  the  covers  intended  to  conceal  their  real 
purposes  in  their  unlawful  and  fraudulent  raid  upon  the  defendants. 
The  plea  set  up  by  a  corporation  or  any  other  association  of  men  that 
they  are  not  bound  by  what  they  have  agreed  to,  is  not  a  plea  which 
commends  itself  to  the  special  consideration  and  regard  of  a  court  of 
equity;  //  is  at  best  a  disJioncst plea;  but  it  is  doubly  and  trebly  dis- 
honest when  it  is  made  by  a  corporation  that  Jiolds  unbluslii^igly  all 
that  it  procured  by  virtue  of  the  contract,  and  which  it  has  never  made 
any  attempt  to  rescind  or  set  aside. 

There  is  not  in  all  the  books  a  solitary  case  where  the  contract, 
having  been  executed  and  fully  performed  on  both  sides,  a  corporation 
has  been  allowed  to  treat  as  null  and  void  the  contract  as  to  the  other 
party  and  hold  all  that  it  has  received  or  procured  by  virtue  of  the 
contract.  Such  a  position  is  shocking  to  the  moral  sense,  and  all  the 
noise  and  bluster  that  can  be  made  about  faithless  directors,  fraud- 
ulent trustees,  or  any  other  hue  and  cry  will  not  divert  attention  from 
the  main  fact,  that  the  main  purpose  of  the  prosecution  is  wrongfully 
to  divest  other  people  of  property  which  properly  belongs  to  them, 
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and  no  amount  of  denunciation,  no  amount  of  foul  rhetoric,  can  make 
the  transactions  of  a  company  to  which  every  stockholder  agreed  and 
received  the  full  benefit  of,  and  which  it  still  retains,  appear  honest, 
honorable  or  lawful  wliilst  holding  such  benefits,  to  disaffirm  the  trans- 
action under  the  thin  and  false  claim  that  the  transaction  in  question 
was  illegal  or  beyond  the  powers  of  the  corporation. 

The  fact  that  a  corporation  or  individual  has  violated  the  law  and 
done  an  illegal  act  does  not  usually  commend  it  with  special  favor  to 
the  consideration  of  a  court  of  equity  ;  yet  the  gentlemen  who  prose- 
cute this  action  seem  to  labor  under  the  impression  that  the  more 
illegal  they  can  show  the  acts  of  the  plaintiff  to  be,  the  greater  will  be 
the  consideration  that  they  will  receive  at  the  hands  of  the  court. 
There  is  absolutely  nothing  in  this  point. 

The  statement  that  the  directors  were  faithless  and  made  use  of  the 
company  for  their  own  private  advantage  is  absolutely  false  and  shown 
to  be  false  by  the  testimony  in  the  case. 

We  repeat  that  there  is  nothing  in  contention  between  us,  nothing 
complained  of  that  was  not  done  by  every  member  of  the  corporation  ; 
the  act  7Cias  the  act  of  the  corporatio?i,  and  it  is  the  corporation  only 
that  is  here  complaining  of  its  own  acts. 

The  wrong,  if  wrong  was  done,  was  suffered  by  the  men  who  owned 
the  stock  at  that  time  and  not  by  the  men  who  have  purchased  the 
stock  since. 

They  were  not  affected  by  the  transaction  whether  it  was  right  or 
wrong,  wise  or  unwise,  at  the  time  the  transaction  occurred,  and  if 
they  have  any  right  to  maintain  this  action  it  is  simply  such  a  right 


108 


as  they  have  purchased  from  the  ?nen  who  assented  to  the  transaction 
and  who  committed  the  act  of  which  they  are  now  cojnplatning. 

The  act  was  not  the  act  of  the  directors  faithful  or  faithless,  //  ivas 
the  act  of  the  stockholders  of  the  whole  corporation. 

This  flimsy  cover  of  ultra  vires — the  want  of  corporate  power — 
must  be  set  aside  and  the  plaintiff  taught  that  before  it  can  seek  justice 
in  a  court  of  equity  it  must  do  justice  itself,  and  that  after  the  entire 
corporate  body  has  agreed  to  or  sanctioned  an  act,  that  it  is  binding 
upon  the  company  to  the  same  extent  that  it  would  be  upon  natural 
persons  of  age  and  capable  of  making  contracts. 


PLAINTIFF'S  SECOND  POINT. 

"The  seven  shares  of  the  C.  H.  V.  &  T.  R.  R.  Co.,  which  were 
not  converted  into  consolidated  stock — were  and  are  nevertheless  in 
equity — even  at  law  until  refusal  to  convert,  shares  of  the  C.  H.  V. 
&  T.  R.  R.  consolidated  Company." 

The  seven  shares  in  question  constitutes  the  second  cover  or  pre- 
tense of  the  plaintiff  in  its  fradulent  raid  upon  the  defendants.  The 
pretense  of  course  is  that  this  action  is  prosecuted  for  the  purpose  of 
protecting  the  interest  of  the  seven  shares  of  the  total  par  value  of 

$350.00.  Does  the  court  believe  for  a  moment  that  this  action  is  pro- 
secuted in  good  faith  for  the  benefit  of  the  seven  shares,  or  is  the  posi- 
tion of  the  seven  shares  seized  upon  as  a  pretext,  as  a  cover  for  the 
real  raid  of  the  plaintiff  upon  the  defendants  ?  This  excuse  for  the 
action  is  as  flimsy  and  baseless  as  the  first  point  made;  it  is  very 
quickly,  very  easily  answered. 
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First — There  is  no  pretense  that  either  of  the  hoklers  of  the  seven 
shares  have  solicited  the  plaintiff  to  bring  an  action  upon  their  account. 

In  regard  to  three  of  the  shares  there  is  no  pretense  that  there  has 
ever  been  any  communication  between  the  owner  of  the  shares  and 
the  plaintiff  or  any  of  its  directors  or  officers. 

In  regard  to  four  shares  there  is  no  pretense  in  the  petition  that 
the  holder  was  not  fully  acquainted  with  all  the  facts  in  connection 
with  the  transaction  complained  of,  and  that  he  did  not  give  by  his 
acquiescence  and  otherwise  his  full  and  free  assent  ;  so  that  on  the 
face  of  the  petition  there  is  nothing  stated  which  entitles  or  would 
tend  to  entitle  the  plaintiff  to  bring  a  suit  upon  that  ground. 

The  seven  shares  is  a  mere  pretext  for  the  fraud  which  the  plain- 
tiff is  attempting  to  commit  in  this  action  upon  the  defendants;  we 
will  see  that  it  is  as  weak,  as  thin,  as  flimsy  as  the  other  pretenses  set 
up. 

Second — It  is  clear  that  the  seven  shareholders  either  were  or  were 
not  members  of  the  plaintiff's  company;  if  they  were  viembers  then  the 
record  made  up  by  honest  AV.  M.  Greene,  secretary  of  the  company  at 
that  time,  is  conclusive  upon  them,  and  it  shows  that  they  voted  in 
favor  of  the  confirmation,  of  the  adoption  and  ratification  of  the  sale 
of  the  bonds  and  the  purchase  of  the  stock  in  question,  for  that  record 
shows  that  every  stockholder  entitled  to  vote,  voted  in  favor  of  the 
transaction. 

See  proceedings  of  directors  and  stockholders  August  14,  1882. 

It  is  of  slight  consequence  whether  the  holders  of  the  seven  shares 
are  to  be  regarded  as  members  of  the  new  company  or  not;  if  they 
w^ere  members  they  were  bound  by  the  record  which  shows  an  unani- 
mous vote;  if  they  were  not  members  they  had  no  right  to  vote  and 
the  vote  would  be  unanimous  without  them. 
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As  we  understand  the  law,  however,  until  the  conversion  of  the 
stock  in  the  old  companies  into  stock  of  the  new  company,  the  stock- 
holders in  the  old  company  do  not  become  stockholders  in  the  new. 
Section  8881  of  the  statutes  provides:  "The  consolidation  shall  be 
made  under  the  conditions  and  restrictions  following  :  First.  The 
directors  of  the  several  companies  may  enter  into  a  joint  agreement 
under  the  corporate  seal  of  each  company  for  the  consolidation  of  the 
companies,  and  prescribing  the  terms  and  conditions  thereof,  the  mode 
of  carrying  the  same  into  effect,  the  name  of  the  new  company,  the 
number  of  directors  and  officers  thereof  and  their  places  of  residence, 
the  number  of  shares  of  capital  stock,  the  amount  of  each  share  and 
the  manner  of  converting  the  capital  stock  of  each  company  into  that 
of  the  new  company." 

This  section,  authorizing  the  consolidation,  distinctly  recognizes 
the  fact  that  the  capital  stock  of  the  constituent  companies  is  not  the 
capital  stock  of  the  new  company.  By  the  terms  of  this  section  the 
directors  are  required  to  provide  the  manner  of  converting  the  capital 
stock  of  each  of  the  constituent  companies  into  that  of  the  new  com- 
pany. Of  course  it  is  well  settled  now  that  the  new  company  is  a 
new  corporation,  ivWi  nc7v  stockholders ,  new  liabilities  and  new 
powers,  deriving  all  of  its  powers  from  the  statute  authorizing  the 
creation  of  the  new  corporation. 

And  it  is  well  settled  in  Ohio  that  such  a  charter  or  statute 
creating  a  corporation  would  be  unconstitutional  unless  it  made  some 
distinct  provision  for  corporate  action  by  the  stockholders. 

The  directors  of  the  consolidated  companies  could  not  if  they  were 
so  disposed,  under  the  rule  settled  by  the  supreme  court  in  the  22nd 
Ohio  State,  411,  the  State  vs.  Sherman  and  others,  create  a  corpora- 
tion or  a  consolidated  company  Avithout  stockholders  of  the  new 
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Company,  and  without  the  stockholders  entering  the  new  company 
taking  some  such  action  as  would  bind  them  as  stockholders  and  cor- 
porators in  the  new  company  for  debts  of  the  corporation  according  to 
the  constitution  of  the  state. 

It  has  been  well  settled  ever  since  the  decision  in  the  Sherman  case 
that  no  one  can  become  a  member  or  stockholder  in  any  corporation  in 
this  state  without  his  consent  and  voluntary  act,  and  that  such  consent 
and  voluntary  act  upon  the  stockholder's  part  is  indispensable  to  mem- 
bership. 

The  statute  recognizes  the  fact  that  the  consolidated  company  is  a 
new  company,  that  the  consolidated  stock  is  a  new  stock,  and  it  pro- 
vides that  the  directors  shall  have  full  power  to  prescribe  the  terms 
and  conditions  upon  which  the  stock  of  the  old  companies  may  be  con- 
verted into  the  stock  of  the  new  company,  and  the  agreement  of  con- 
solidation in  this  case  provides  that  stockholders  in  the  constituent 
companies  may  become  stockholders  in  the  new  company  by  surrender- 
ing their  certificates  in  the  constituent  companies  and  taking  the 
amount  of  stock  in  lieu  thereof  provided  in  the  consolidation  contract. 

The  supreme  court  of  this  state  in  Shields  vs.  State,  20  Ohio  St. 
Rep.  86,  decided  that  the  consolidated  company  was  a  new  corpora- 
tion. Judge  Welsh  delivered  the  opinion  of  the  court,  and  on  page  92 
he  says:  "  Are  the  old  companies  dissolved  and  their  charters  extin- 
guished and  is  the  consolidated  company  a  new  corporation  receiving 
all  its  rights  and  powers  directly  from  the  legislature?  In  the  light 
of  the  decision  of  this  court  in  the  case  of  the  State  vs.  Sherman  et  al. 
22  Ohio,  411,  we  do  not  see  how  an  affirmative  answer  to  this  question 
can  be  avoided.  ^  -''^  ^'^  * 

No  such  defect  or  impediment  exi^^ts  in  the  presest  case,  and  surely 
if  a  statute  of  the  kind  in  question  in  the  case  referred  to  is  to  be 


112 


regarded  as  a  statute  creating  a  new  corporation,  much  more  is  the 
statute  iu  question  here. 

This  statute  plainly  contemplates  and  expressly  provides  for  the 
formation  of  a  new  corporation.  The  old  stock  is  to  be  surre  iered 
or  extinguished,  a  new  amount  of  capital  stock  is  to  be  agreed  upon 
and  dish-ibiited  to  ihe  parties  who  voiuntai'ily  take  the  same.  The 
Shields  case  was  carried  to  the  supreme  court  of  the  United  States, 
P5,  U.  S.  Rep.,  Jig,  and  the  court  there  held,  "When  the  consolida 
tion  was  completed  the  old  corporations  were  destroyed,  a  new  one  was 
created,  and  its  powers  were  granted  to  it  in  all  respects  in  view  of  the 
law,  as  if  the  old  companies  had  never  existed  and  neither  of  them 
had  ever  enjoyed  the  franchises  so  conferred ,  the  same  legislative  will 
created  and  endowed  the  new  corporation,  it  did  one  as  much  as  the 
other." 

In  the  case  of  Pullman  vs.  Mo.  Pacific  Company,  115  U.  S.  Rep. 
594,  C.  J.  Waite  delivered  the  opinion  and  said:  "//  is  a  new  cor- 
poration created  by  the  cofisotidation  of  several  old  ones,  and  the 
establishment  in  their  place  of  a  new  one;  it  has  neiv powers,  new 
franchises  and  neiv  stockholders He  cites  Clearwater  vs.  Meredith, 
1  Wall.  25;  Railroad  Company  vs.  Maine,  96  U.  S.  199;  Railroad 
Company  vs.  Georgia,  98  U.  S.  Rep.  359;  R.  R.  Co.  vs.  Palms  109 
U.  S.  Rep.  244;  St.  Louis  &c.  R.  R.  Co.  vs.  Berry  113  U.  S.  Rep. 
465.  See  also  McHahon  vs.  Morrison  16  Ind.  172  also  53  Pa.  State 
Rep.  20  and  the  9th  Ind.  353.  In  the  53  Pa.  St.  Rep.  the  supreme 
court  of  Pennsylvania  held  that  prior  to  the  conversion  of  the  stock 
of  the  constituent  companies  into  consolidated  stock  that  the  prior 
holder  was  not  a  stockholder  in  the  consolidated  company  and  there- 
fore that  he  could  not  maintain  an  action  as  such. 

3d.    Even  if  the  plaintiff  could  sue  for  the  benefit  of  the  seven 
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shares  it  could  recover  only  upon  proper  jiveruients  affecting 
their  interests,  and  then  only  to  the  extent  required  for  their  protec- 
tion ;  but  the  jilaintift"  does  not  ask  to  set  aside  or  undo  anything 
done,  holding  fast  to  all  it  has,— it  simply  asks  that  the  defendants 
shall  be  adjudged  its  trustees.  It  attirn)s  all  that  has  been  done,  in- 
cluding all  the  wrongs  to  the  C'ohunbus  stockholders  and  to  other 
peo})le,  and  asks  tliat  any  profits  that  were  nuule  by  raising  and  ex- 
pending the  large  sums  of  money  that  were  raised  u|  on  tlie  credit  and 
at  the  risk  of  tlie  defendants  shall  l)e  turned  over  to  the  present  stock - 
liolders  who  have  purchased  the  stock  in  the  open  market  at  such 
prices  as  all  other  people  dealing  in  stocks  were  ready  to  give  for  it. 

The  result  claimed  would  be  a  very  comfortable  one  for  the  pres- 
ent holders  of  the  stock,  that  they  should  be  allowed  to  hold  all  their 
stock  in  the  plaintiff  company  and  have  the  money  that  they  paid  for 
it  refunded.  We  are  not  advised  of  any  rule  or  practice  of  a  court  of 
equity  meting  out  justice  after  that  fashion. 

4.  If  the  holders  of  these  seven  shares  are  in  equity  and  for  all 
the  purposes  of  this  case  to  be  treated  as  stockholders,  as  the  gentlemen 
claim,  then  they  must  be  subject  to  the  rules  applicable  to  stockholders 
and  they  must  be  held  to  the  amount  of  diligence  and  attention  to  the 
affairs  of  the  company  usually  required  of  stockholders. 

What  is  the  rule  in  that  respect?    As  we  have  seen  our  suprem 
court  in  34th  Ohio  State  Rep.,  442,  ruled  that  such  a  stockholder,  even 
a  creditor,  must  be  prompt  and  vigilant,  and  that  sixteen  months  of 
delay  was  sufficient  to  bar  his  equities,  both  as  a  stockholder  and  a 
creditor.    See  to  the  same  effect  7th  Ohio  State,  332. 

In  Kelsy  vs.  National  Bank,  B9th  Pa.  St.  426,  Williains /.,  said: 
"The  law  is  well  settled  that  a  party  who  neglects  promptly  to  disavow 
an  act  of  his  agent  by  which  the  latter  has  transcened  his  authority, 
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makes  the  act  his  own,  and  the  maxim  which  makes  ratification 
equivalent  to  a  precedent  authority  is  as  much  predicable  of  ratifica- 
tion by  a  corporation  as  it  is  of  ratification  by  any  otlier  party,  and  it 
is  equally  to  be  presumed  from  the  absence  of  dissent.''' 

Moroivietz,  section  618,  citing  from  2nd  Kent's  Commentaries,  616, 
and  Story  on  Agency,  239  to  255  and  256  says:  "  It  is  a  very  clear 
and  salutary  rule  in  relation  to  agencies  that  where  the  j)arty  Avith 
knowledge  of  all  the  facts  adopts  or  acquiesces  in  the  acts  done  under 
an  assumed  agency,  he  cannot  be  heard  afterwards  to  impeach  them 
under  pretense  that  they  were  done  without  authority  or  even  contrary 
to  authority,"  and  in  section  630,  Morowietz  says:  "  If  a  party  neg- 
lects promptly  to  disavow  an  act  performed  on  his  behalf  without  preced- 
ent authority,  he  may  become  estopped  by  his  silent  acquiescence  or 
laches  from  re^^udiating  the  act,  although  it  Avas  not  his  intention  to 
ratify  the  act.  -'^  *  .  * 

The  doctrine  is  that  a  party  ought  not  to  be  allowed  to  speculate  at 
the  risk  of  others  on  the  unauthorized  acts  of  his  agents,  with  the 
privilege  of  adopting  their  acts  if  the  result  proves  favorable,  and  of 
repudiating  responsibility  in  case  of  loss.  *  *  -'^  * 
A  shareholders  meeting  is  intended  to  bring  together  the  whole  cor- 
poration. Every  party  is  entitled  to  be  present  and  make  known  his 
views.  It  is  not  just  that  shareholders  knowing  an  act  of  the 
majority  to  be  unauthorized  should  lie  by  and  reserve  the  option  to 
repudiate  the  act  in  case  of  loss,  and  to  enjoy  its  benefit  if  there 
should  be  a  profit.  Fairness  in  such  cases  demands  that  the  dis 
senting  shareholders  should  make  known  their  dissent  imme- 
diately, and  take  the  proper  steps  to  restrain  the  majority 
from  exceeding  the  powers  conferred  upon  them.  Nor  can  the 
shareholders  of  a  corporation  avoid   responsibility  for   the  unau- 
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thorized  acts  of  their  agents  by  al)»taini)ig  from  in(]inry  into  the  affairs 
of  the  company  or  by  absenting  themselves  from  the  company's  meet- 
ings, and  at  the  same  time  reap  the  benefit  of  their  acts  in  case  of 
snccess  If  a  shareholder  fails  to  take  the  trouble  of  inquiring  into 
the  affairs  of  the  corpoi-ation  of  which  he  is  a  member,  or  to  attend  its 
meetings,  it  seems  no  more  than  just  that  his  supineness  should  be  con- 
strued as  an  acquiescence  in  the  proceedings  of  the  majority . "  See 
also  Tyrrell  vs.  Cairo,  etc.,  R.  R.  Co.,  7th  Mo.  App.  294;  also 
Chouteau  vs.  Ailing,  70th  Mo.  290;  also  Morowieiz,  sec/ions  632 
a?td  683. 

Taylor  on  the  Law  of  Private  Corporations,  section  279,  says  : 
''To  be  sure  shareholders  are  not  supposed  to  be  continually  exercis- 
ing an  active  supervision  over  the  affairs  of  the  corjioration,  but  they 
have  a  right  to  inspect  its  books,  and,  if  they  choose,  may  keep  them- 
selves acquaijited  with  what  is  being  done  by  the  corporate  management. 
At  any  rate,  unless  they  keep  a  watch  over  the  course  of  the  corporate 
affairs,  they  will  not  be  entitled,  on  a  plea  of  their  own  acquiescence, 
to  come  forward  at  their  pleasure  and  cause  the  repudiation  of  corpo- 
rate obligations.  Shareholders  wishing  to  prevent  illegal  or  ultra  vires 
acts,  or  to  absolve  the  corporation  from  responsibility  for  them,  must 
be  vigilant  and  sivift.^''  Thompsoji  vs.  Lambert,  4.4  Iowa  Rep.  2jg. 
The  court  there  says  :  "A  court  of  equity  may  refuse  to  interfere 
with  a  corporation  at  the  requst  of  a  stockholder  in  respect  to  an 
unauthorized  contract  which  has  been  fully  executed,  when  if  the  same 
stockholder  had  applied  in  season  for  an  order  to  restrain  the  execu- 
tion of  the  contract,  equity  might  have  felt  bound  to  grant  the  relief 
prayed  for." 

Judge  McCreary  in  the  case  of  The  American  Union  Telegraph 
Co.  vs.  Union  Pacific  Railroad  Company,  3d  McCreary,  188-201, 
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says  :  ' '  Many  cases  hold  that  a  corporation  which  has  made  a  contract 
ultra  vires  which  has  not  been  fully  performed,  is  not  estopped  from 
pleading  its  own  want  of  power,  but  that  doctrine  does  not  apply  to  a 
case  where  a  party  comes  into  a  court  of  equity  and  wJiile  retaining 
all  that  iie  has  received  upon  such  a  contract,  asks  to  be  permitted  to 
re-take  what  he  has  parted  luith  under  it.  I  take  it  there  is  nothing 
in  the  law  as  there  is  certainly  nothing  in  the  principles  of  equity  to 
estop  the  court  from  saying  that  the  obligation  to  return  the  property 
transferred  under  these  contracts  is  mutual  and  shall  not  be  enforced 
against  one  of  the  parties  without  being  at  the  same  time  enforced 
against  the  other." 

It  is  not  worth  while  to  cite  many  authorities  to  the  effect  that  men 
holding,  one  of  them  three  shares  of  stock  of  the  par  value  of  $150 
and  the  other  holding  four  shares  of  stock  of  the  par  value  of  $200, 
who  failed  to  give  e?iough  attention  to  the  business  for  5  or  6  years  to 
have  their  stock  even  transferred  upon  the  books,  have  been  guilty  of 
such  negligence  and  inattention  as  to  establish  their  acguiesceno^e  and 
approval  of  what  was  done  by  others. 

Courts  of  equity,  under  such  circumstances,  will  not  be  astute  to 
find  reasons  for  setting  aside  a  transaction  involving  many  millions  of 
dollars  and  after  all  the  rights  of  parties  have  become  fixed  by  long 
acquiescence  in  favor  of  a  corporation  claiming  to  represent  such 
stockholders.  Neither  the  purposes  of  justice  nor  the  usual  business 
practices  of  men  require  such  action  by  the  court. 

The  seven  shares  like  the  point  of  ultra  vires  is  a  fraud  and  a 
cheat, — a  mere  device  set  up  to  protect  the  plaintiff  in  its  raid  upon 
the  defendants. 

The  third  point  made  by  Judge  Hoadly  in  his  brief  relates  to  the 
position  of  directors  in  their  character  as  trustees. 
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Upon  this  point  it  may  be  sufficient  to  say  that  in  the  light  of  all 
the  authorities  the  question  of  fiduciary  relation  is  not  presented 
where  the  cor/o?'aiors,  as  in  tliis  case,  act  for  theDisclves.  We  have 
considered  all  the  questions  covered  by  this  point  made  by  counsel  for 
plaintiff.    There  is  little  in  that  part  of  their  brief  requiring  attention. 

The  case  of  Scofield  vs.  The  Railway  Company  is  cited  as  if  it  had 
some  application.  That  case  dealt  simply  Avith  the  duties  of  a  railway 
company  as  a  common  carrier  and  its  obligations  as  such  to  treat  its 
patrons  all  alike  under  the  same  circumstances. 

It  has  no  application  here. 

The  case  of  Taylor  vs.  Miami  Exporting  Co.,  lyth  Ohio  Rep.  166, 
has  no  application.  No  one  denies  that  directors  are  in  a  certain  sense 
trustees  for  stockholders  and  creditors,  but  that  question  is  not  in- 
volved here.  Here  the  stockliotders  acted  for  themselves  and  there 
are  no  creditors  complaining.  The  only  practical  question  here  is 
whether  the  corporation,  the  conpany^  is  bound  by  what  it  does  itself, 
by  its  directors,  president  and  stockholders,  and  not  that  alone,  but 
whether  after  the  Avhole  body  of  the  corporation,  president,  directors 
and  stockholders  have  purchased  property  and  paid  for  and  taken 
possession  of  it  and  used  it  for  over  five  years,  and  whilst  still  con- 
tinuing in  possession  and  control  and  the  full  enjoyment  of  the  i)rop- 
erty  so  purcluised,  the  coj poration  still  holding  fast  to  all  it  has 
received  or  bargained  to  receive,  can  treat  the  contract  so  made  as  null 
and  void  and  recover  the  consideration  paid.  It  is  safe  to  say  that  no 
such  case  can  be  found. 

The  case  of  Scoville  vs.  Thayer,  105  U.  S.  Rep.,  156,  and  a  mul- 
titude of  other  cases  above  cited,  all  show  that  a  corporation  is  bound 
by  its  contract,  even  in  the  sale  of  its  stock  at  any  price  agreed  upon, 
but  the  U.  S.  supreme  court  in  that  case  decided  that  where  the  stock 
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was  sold  for  money,  a  creditor  unable  to  collect  his  debt  from  the 
company,  could  collect  from  the  stockholder  enough  to  pay  his  debt, 
and  no  more,  and  that  that  was  the  extent  of  the  stockholder's  liability. 

The  case  of  Bradley  vs.  Bander,  36M  Ohio  State,  84,  has  no 
application.  That  case  dealt  simply  with  the  question  of  taxing  stocks 
held  by  residents  of  Ohio  in  foreign  corj^orations. 

The  Hoag  case,  11  th  Wall.,  610,  and  Cook  on  Stockholders,  etc. 
199,  don't  touch  the  questions  here  presented.  Those  authorities 
simply  deal  with  the  question  of  stock,  whether  paid  in  or  not,  being 
a  trust  fund  for  the  payment  of  debts.  That  is  not  the  question  here. 
The  question  here  concerns  tJie  coDipany  and  not  its  creditors;  con- 
cerns its  buying  and  selling  of  property  and  not  the  collection  of 
money  due  upon  its  stock.  The  creditor  has  no  interest  in  any  such 
(piestion  or  in  any  other  affecting  the  administration  of  the  affairs  of 
the  company,  unless  it  becomes  necessary  to  pay  his  debt,  and  then 
only  to  the  extent  of  any  balance  that  he  is  unable  to  collect  from  the 
company  by  the  ordinary  process.  Cook  on  Stock  and  Stockholders, 
section  200,  and  note  and  cases  referred  to. 

Section  200  of  Cook  on  Stockholders  is  so  much  in  point  that  we 
cite  it  in  fidl.  He  says:  "Although  it  may  be  considered  settled 
law,  at  least  in  the  United  States,  that  unpaid  subscriptions  to  the 
capital  stock  of  corporations  constitute  a  trust  fund  for  the  benefit  of 
corporate  creditors,  yet  such  unpaid  balances  of  subscription  are  not 
the  primary  or  regular  fund  for  the  payment  of  corporate  debts. 
Persons  transacting  business  with  the  corporation  look  to  the  corpora  - 
tion itself  for  the  payment  of  their  debts.  Credit  is  given  to  the  cor- 
poration, not  to  the  stockholders,  and  it  is  the  natural  order  of  busi- 
ness that  the  creditors  of  the  corporation  are  to  be  paid  by  the  cor- 
poration from  funds  in  the  corporate  treasury.     Ordinarily  corporate 
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creditors  have  no  knowledge  or  concern  about  the  subscription  list, 
and  unpaid  or  partially  paid  subscriptions  are  a  matter  entirely 
between  the  corporation  and  the  subscribers.  As  long  as  the  corpora- 
tion meets  its  obligations  in  the  ordinary  course  of  business,  corporate 
creditors  have  no  need  to  concern  themselves  about  unpaid  subscrip- 
tions to  the  stock,  but  whenever  the  corporation  is  in  default  or 
embarrassed,  or  for  any  reason  fails  to  pay  its  debts,  then  the 
creditors  have  rights  with  reference  to  such  unpaid  subscriptions. 
Then  they  have  the  right  to  know  whether  all  subscriptions  for 
stock  have  been  fnlly  j^aid  in,  and  if  not,  then  the  right  to  compel 
such  payment.  It  accordingly  becomes  important  to  know  at  wJuit 
point  in  their  efforts  to  collect  what  is  due  them,  corporate  creditors 
may  cease  to  pursue  the  corporation  and  proceed  directly  against  the 
delinquent  members.  The  well  established  rule  upon  this  point  is  that 
the  corporate  creditors'  suit  to  enforce  payment  of  unpaid  subscrip- 
tions can  be  properly  brought  07ily  after  a  judgment  at  law  has  been 
obtaijied  against  the  corporation  and  an  execution  returned  unsatisfied. 
This  rule  is  of  such  importance  that  by  statute  in  many  of  the  states 
a  creditor's  right  to  proceed  against  a  stockholder  on  his  unpaid  sub- 
scriptions is  allowed  only  after  the  remedy  against  the  corporation  it- 
self has  been  exhausted.  By  this  is  meant,  that  judgment  shall  have 
been  duly  recovered  against  the  corporation  and  execution  issued  and 
regularly  returned  unsatisfied.  Nothing  short  of  that  exhausts  the 
remedy  against  the  corporation." 

In  Rocky  Mountain  National  Bank  vs  Bliss,  ?)^dth  N.  K,  338,  it 
is  held  :  "  A  proceeding  in  rem  affecting  only  the  property  of  the 
corporation  attached,  and  execution  against  that  property  is  not  what 
the  rule  requires. "  And  again,  tliat  "  the  recovery  of  a  judgment  and 
issue  of  execution  in  another  state  is  not  compliance  with  the  rule,  but 
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that  a  judgment  in  and  execution  issued  out  of  a  court  of  the  state 
where  the  statute  is  in  force,  is  necessary." 

See  also  Brice  vs.  Monroe,  5th  Canadian  Law  Times,  130. 

The  case  of  Goodin  vs.  The  Railroad  Company^  18///  OJiio  State 
Report,  1G9,  has  no  bearing,  except  to  show  that  what  defendants  did 
here  was  the  proper  tiling  to  do.  Judge  Welch  in  that  case,  on  page 
182,  says:  ''All  the  stockholders  should  have  been  consulted  or 
bought  out."  Besides,  that  was  a  case  prosecuted  by  both  creditors 
and  stockliolders  of  an  insolvent  coinfany,  and  prosecuted  promptly ; 
but  even  there  the  court  would  not  set  aside  the  proceedings,  but 
awarded  compensation  only.  That  case  was  not  embarrassed  by  the 
fact  that  the  stockholders  and  creditors  pi'osecuting  were  seeking  to 
recover  in  violation  of  their  own  contract.  Neither  creditors  nor  stock- 
holders in  that  case  had  approved  or  sanctioned  the  transaction  in 
question,  and  neither  af  them  lield  the  fruits  of  a  contract  which  they 
were  trying  to  repudiate.  That  case  gives  little  comfort  to  the  plain- 
tiff, and  small  support  to  its  claims. 

Sections  239  and  240,  Moroivietz,  have  7io  application.  We  see 
nothing  in  section  257  applicable.  Section  290,  Morowietz,  is  appli- 
cable to  a  certain  extent  and  states  the  rules  applicable  to  the  issue  of 
shares,  but  section  290  must  be  read  in  connection  with  section  289  to 
understand  the  true  position  of  the  author,  and  in  section  290  he  says: 
' '  The  rule  that  a  corporation  is  bound  by  an  unauthorized  act  of  its 
agents  after  the  act  has  been  ratified  by  all  the  shareholders,  applies 
to  an  unauthorized  issue  of  certificates  for  shares.  *    *  But 

under  these  circumstances  the  corporation  cannot  complain  against 
those  who  issued  the  certificates  inasmuch  as  it  has  suifered  no 
injury,  having  consented  to  the  unauthorized  act.''^ 
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The  author  cites  witli  approbation  Parsons  vs.  Hays,  14///,  Abbot's 
new  cases,  419,  and  many  other  cases  in  note  2. 

In  these  cases  it  was  sought  to  recover  against  the  persons  who 
had  issued  the  stock  as  paid  up  when  only  a  very  small  percentage  of 
the  face  of  the  stock  was  received.  The  cases  referred  to  in  that  sec- 
tion are  very  instructive  and  have  a  direct  bearing  upon  the  matters 
here  discussed. 

Cook  on  S/ock  and  Stockholders,  IhS  and  89,  states  the  rule  ap})lic- 
able  with  great  clearness  and  cites  many  cases  to  which  we  invite  the 
careful  attention  of  the  court.  In  section  88  he  says  :  "The  cori)ora- 
tion  itself,  after  issuing  its  stock  as  i)aid  up  stock  and  declaring  it  so 
to  be,  cannot  subsequently  repudiate  that  declaration  and  agreement 
and  proceed  to  collect  the  uni)aid  part  of  the  par  value,  either  from 
the  person  receiving  the  stock  or  his  transferee.  It  is  estopped  from 
so  doing. ' ' 

He  cites  with  approbation  the  cases  of  Scovil/e  vs.  Thayer,  105  U. 
S.  Rep.  156/  Union  Co.  vs.  Frcar  d^c.  Co.  gyth  III.  Rep.  537, 
and  the  case  of  The  Granite  Roof  Co.  vs.  Mitchell,  bAth  Md.  65. 

Stock  was  issued  in  that  case  as  paid  up  in  cash,  although  not 
actually  paid  up  The  corporation  passed  under  the  control  of  pur- 
chasers of  the  stock,  who  caused  the  corporation  to  sue  the  original 
subscribers  for  the  unpaid  par  value  of  the  sto'.k.  The  court  said: 
"While  the  law  may  reject  as  illegal  and  fraudulent  that  which  the 
parties  have  agreed  jipon,  it  will  not  arbitrarily  incorporate  in  lieu 
thereof  terms  in  the  contract  to  ivliicJi  the  parties  nev~r  assented."" 

The  case  In  re  Ambrose  L.  T.  &  C.  Mining  Co.,  L.  R.  14  Ch. 
Div.  390,  which  we  have  invited  the  attention  of  the  court  to  before, 
is  also  cited. 

The  case  In  re  British  S.  P.  B.  Co.,  Law  Reporter  17th  Ch.  Div. 
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467,  held  that  no  one  is  liable  on  fictitiously  paid  up  stock  where  all 
acquiesced^  and  this  case  I'elated  to  creditors. 

In  section  39,  Cook  on  Stockholders ^  the  author  lays  down  the  rule 
that  '  'Stockholders  partici23atiiig  in  the  act  cannot  complain.  They 
are  bound  by  estoppel  or  acquiescence."  Citing  in  re  Gold  Com 
pany,  Law  Reporter,  2  Ch  Div.,  701-712,  where  the  court  says  :  "It 
could  not  be  a  fraud  upon  or  a  wrong  to  the  existing  stockholders  be- 
cause every  one  of  them  was  a  party  to  the  transaction." 

In  section  40  the  learned  author  says:  ''Not  only  the  participating 
and  acquiescing  stockholders,  but  also  their  transfer t  es  are  bound  by 
the  participation  or  acquiescence.  The  transferee  cannot  claim  to 
have  greater  rights  than  his  transferor  as  regards  a  general  remedy  in 
validating  the  whole  transaction.  He  cannot  bring  suit  in  behalf  of 
the  corporation  and  other  stockholders  against  the  party  or  parties 
participating  in  the  issue,  inasmuch  as  his  own  title  is  tainted  with 
the  same  fraud."  See  also,  to  the  same  effect,  Cook  on  Stockhold- 
ers, 682  to  684. 

We  are  unable  to  see  any  parallel  between  the  cases  cited  in 
plaintiff's  brief,  pages  22  and  23,  except  the  Bundy  case,  38th  Ohio 
State  Reports.  There  the  supreme  court  held  that  the  stockholders' 
action  was  so  potential  and  they  had  such  control  of  the  affairs  of  the 
corporation  that  a  mortgage  made  sti  ckJioldei  s  \\\  indi- 

vidual names  was  good  in  equity.  It  will  be  somewhat  difficult  to 
maintain  in  the  face  to  this  decision  that  the  stockholders  have  no 
voice  in  the  affairs  of  a  corparation  when  the  action  taken  by  them 
is  under  review  in  a  court  of  equity. 

The  question  here  does  not  depend  on  nice  distinctions  between  the 
property  of  the  corporation  and  the  property  of  the  stockholder.  The 
supreme  court  in  the  Bundy  case  decided  that  the  stockholder  had 
4 


123 


such  a  property  in  tlie  assets  and  property  of  the  corporation,  tliat  his 
mortgage  made  in  his  own  name  bound  the  property.  It  is  not  mate- 
rial to  consider  eitlier  who  may  issue  notes  of  the  corporation.  Ordi- 
narily, of  course,  the  business  of  a  corporation  is  to  be  transacted  in  the 
corporate  name.  That  was  the  case  here  ;  it  was  transacted  in  the 
corporate  name,  but  with  tlie  assent  and  active  co-operation  of  all  the 
stockholders. 

Counsel  seem  to  jumble  the  rights  of  the  company,  stockholders, 
creditors  and  the  state  all  in  one,  and  cite,  as  applicable  to  the  present 
case,  cases  and  comments  by  law  writers  applicable  to  other  questions. 
Such  a  jumble  surely  cannot  aid  the  court  in  the  decision  of  the  only 
question  here,  which  is,  how  far  tJie  corporaiion  itself  is  bound  by  its 
07vn  acts  and  contracts  entered  into  by  every  person  having  any  interest 
in  its  stock,  and,  for  that  matter,  creditors  also  ;  for  it  clearly  appears 
here  that  the  only  creditors  shown  to  exist — the  holders  of  the  eight 
million  bonds — all  of  them  were  advised  upon  the  face  and  upon  the 
back  of  each  bond  that  The  Hocking  Coal  &  Railroad  Company  was  a 
party  to  the  mortgage.  Such  an  unusual  indorsement  would  surely 
put  every  shareholder  upon  inquiry,  and  it  is  clear  that  the  original 
purchasers  had  the  amplest  notice  of  the  terms  upon  which  the  bonds 
were  issued 

We  have  read  carefully  tlie  plaintiff's  fourth  point  and  referred  to 
the  authorities,  and  we  must  confess  that  we  are  unable  to  see  that 
they  have  the  remotest  application  to  any  question  under  considera- 
tion. Whatever  may  be  the  law  in  England — and  we  are  sure  it  is 
not  as  stated  by  the  plaintiff — the  law  is  well  settled  here  that  cred- 
itors cannot  meddle  with  the  transactions  of  the  company,  nor  can  the 
company  meddle  upon  their  account  by  way  of  repudiation  of  its  own 
obligations,  so  long  as  it  is  solvent. 
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We  have  already  seen  by  reference  to  sections  38  and  40,  Cook  on 
Stockholders,  and  note  1  to  section  38,  and  54th  Md.  65,  and  many 
other  cases  above  cited,  that  neither  the  corporation  nor  its  creditors 
can  repudiate,  at  least  during  the  solvency  of  the  company,  any  con- 
tracts entered  into  by  the  company.  See  Cook,  section  200  ;  Moro- 
wietz^  section  568,  and  many  cases  cited  in  note  2  ;  Morowietz, 
section  790. 

The  question  here  is  not  one  of  liability  of  the  officers,  as  claimed 
by  plaintiff  under  this  head,  but  of  the  corporation  itself. 

The  defendants  certainly  are  not  liable  as  agents  of  the  plaintiff 
for  contracts  and  dealings  entered  into  by  the  corporation  itself  by  the 
assent  and  active  co-operation  of  all  the  stockholders. 

In  short  this  suit  is  an  atttempt  by  the  corporation  to  recover  for 
alleged  wrongs  done  by  itself,  and  there  is  no  precedent  for  a  recovery 
upon  such  facts. 

Again,  it  is  well  settled, so  far  as  creditors  are  concerned, that  the  lien 
of  creditors  is  ^wx^^  equitable.  That  can  be  enforced  only  in  equity 
and  after  exhausting  all  legal  remedies  to  collect  the  debt.  See  21  Hunn. 
314;  Morowietz,  794,  where  he  says:  ^'  Thus,  if  the  shareholders  in  a 
corporation  should,  by  unanimous  agreement,  distribute  its  capital 
among  themselves,  or  otherwise  divert  it  from  the  corporation,  thus 
leaving  the  corporation  insolvent,  the  funds  so  diverted  would  in  equity 
remain  subject  to  the  rights  of  the  creditors,  although  the  corporation 
may  not  be  able  to  recover  it.  Under  those  circumstances  creditors 
would  be  entitled  in  equity,  after  having  exhausted  the  assets  of  the 
corporation,  to  make  good  any  deficiency  by  enforcing  their  claims 
against  the  funds  diverted, ' ' — citing  Bank  of  St.  Marys  vs,  St.  Johns, 
2bth  Ala.  Rep.  566,  and  in  section  795  he  says:  '^The  directors  of  a 
corporation  are  under  no  positive  obligation  to  creditors  except  in  the 
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event  of  the  company s  insolvency .  If  directors  of  a  corporation 
should  wrongfully  distribute  a  portion  of  the  company's  capital 
among  the  shareholders  in  the  form  of  dividends  (or  otherwise)  exist- 
ing creditors  would  have  a  right  to  follow  the  funds  so  distributed;" 
but  as  we  have  seen  in  Graham  z'f.  the  Railroad  Compa?iy^  102  U.  S. 
Suprefne  Court  Rep. ^W^,  subsequent  creditors  would  not  even  in 
that  case  have  the  right  to  follow  property  voluntarily  conveyed  with- 
out a  fraudulent  intent  and  purpose  in  respect  to  future  creditors,  the 
court  holding  in  that  case  that  there  is  no  distinction  between  the  cred- 
itors of  a  corporation  and  the  creditors  of  an  individual;  that  both 
stand  upon  precisely  the  same  ground  in  all  respects  and  it  certainly 
follows  from  this  that  both  individuals  and  corporaticms  stand  upon 
the  same  grounds  so  far  as  creditors  are  concerned  in  regard  to  deal- 
ing with  their  property. 

See  also  Morowietz,  section  796,  where  he  says  :  There  is  no 
relation  between  the  creditors  and  directors  of  a  corporation  of  which 
a  court  of  law  can  take  cognizance,  nor  have  creditors  any  legal  claim 
upon  the  corporate  assets.  It  is  evident,  therefore,  that  the  creditor 
cannot  sue  the  directors  of  a  corporation  for  damages  on  account  of  an 
unauthorized  diversion  or  waste  of  the  assets  by  which  he  has  been 
deprived  of  his  rights.  The  rights  of  the  creditor  to  have  the  assets 
restored  or  compensation  made  is  a  purely  equitable  claim.'"  Citing 
many  case  in  note  4  in  support  of  the  text. 

See  also  section  799,  where  he  says:  The  shareholders  of  a  cor- 
poration constitute  the  corporotion  itself.  They  'have  united  under 
the  charter  for  their  mutual  benefit,  and  each  shareholder  is,  in 
equity,  the  owner  of  a  share  of  the  corporate  property  and  rights, 
hence  violation  of  the  charter,  or  any  unauthorized  application  of  the 
corporate  funds  (of  course  not  assented  to  by  the  company),  is  a  viola- 
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tion  of  the  equitable  rights  of  every  dissenting  shareholder,  and  pre- 
sents a  ground  for  equitable  interference. 

A  creditor,  however,  is  not  a  party  to  the  charter  contract  and  has 
no  right  to  coinplain  though  the  charter  be  violated  or  rescinded;  hence, 
a  creditor  cannot  interfere  with  the  agents  of  a  corporation  and  he  is 
not  interested  in  the  disposition  made  of  surplus  funds  of  the  company 
or  the  management  of  its  affairs,  so  long  as  the  company  is  not  insolvent 
or  in  danger  of  being  rendered  insolvent  by  waste  of  its  assets." 

The  author  then  proceeds  to  show  that  in  case  of  such  danger  he 
may  apj^ly  for  equitable  relief  by  way  of  restraint,  which  is  the  only 
relief  that  it  is  possible  for  a  creditor  of  a  corporation  to  obtain  in  a 
court  of  law  or  equity  until  he  has  shown  by  proper  proceedings  his 
inability  to  collect  his  debts. 

See  also  section  800,  a7td  section  827,  note  2. 

Again  it  is  well  settled  that  creditors  may  waive  their  rights,  and 
it  necessarily  follows  that  in  all  cases  where  their  rights  are  to  be  con- 
sidered this  question  must  be  considered  also. 

It  appears  in  this  case  distinctly  that  the  persons  who  purchased 
the  eight  million  bonds  in  question  had  the  amplest  notice  of  the  terms 
upon  which  they  were  issued  by  the  railroad  company  and  secured 
upon  the  property  of  the  two  corporations.  Under  such  circumstances 
it  is  very  clear  that  such  holders  and  all  persons  receiving  the  bonds 
with  the  notice  appearing  in  the  face  and  upon  the  back  of  the  bonds 
would  be  governed  by  the  original  understanding  upon  which  the 
bonds  were  issued. 

Morowietz  says,  section  829  :  "  Thus,  persons  contracting  with  a 
corporation  may  expressly  or  impliedly  waive  their  rights  to  compel 
the  shareholders  to  contribute  the  full  amount  of  the  company's  capi- 
tal in  discharge  of  the  corporate  obligations."    Citing  Eobinson  vs. 
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Bidwell,  22  Cal.  371).  The  whole  section  is  instructive  upon  this 
point. 

See  also  Coit  vs.  Gold  xVnialgamating  Company,  14th  Fed.  Kep. 
12  ;  Puck  vs.  Coalfield  Coal  Comimny,  11  Bradw.  88. 

This  latter  case  goes  the  whole  length  of  holding  that  persons 
dealing  with  a  company  must,  at  their  peril,  ascertain  its  financial 
condition . 

See  also  section  880;  also  Zrd  Woods  Rep.,  34,  and  Morowietz,  832. 
The  whole  ground  is  covered  when  we  refer  to  the  decision  of  the 
U.S.  Supreme  Court  Rep.  of  GraJiam  vs.  The  Railway  Company, 
102  U.  S. ,  page  148,  where  the  rule  is  expressly  determined  that 
creditors  in  all  their  relations  to  the  corporation  stand  upon  the  same 
ground  as  creditors  of  an  individual. 

The  case  involved  a  voluntary  conveyance  made  by  the  railroad 
company  prior  to  the  creation  of  a  debt  upon  wdiicli  suit  was  brought, 
and  Judge  Bradley  delivered  the  unanimous  opinion  of  the  supreme 
court  and  pn  page  160  he  says  :  "  It  is  contended,  however,  by  the 
appellants  that  the  corporation  debtor  does  not  stand  on  the  same 
footing  as  an  individual  debtor  ;  that  whilst  the  latter  has  su- 
preme dominion  over  his  own  property,  a  corporation  is  a  mere 
trustee,  holding  its  property  for  the  benefit  of  its  stockholders 
and  creditors,  and  that  if  it  fail  to  pursue  its  rights  against  third  per- 
sons, whether  arising  out  of  fraud  or  otherwise,  it  is  a  breach  of  trust, 
and  creditors  may  come  into  equity  to  compel  an  enforcement  of  the 
corporate  duty.  This,  as  we  understand,  is  the  substance  of  the  posi- 
tion taken  We  do  not  concur  in  this  view.  It  is  at  war  with  the 
notion  which  we  derive  from  the  English  law  in  regard  to  the  nature 
of  corporate  bodies.  We  see  no  reason  why  the 

disposal  by  the  corporation  of  any  of  its  property  should  be  questioned 
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by  subsequent  croditors  of  a  corporation  any  more  than  the  like  dis- 
posal of  an  individual  of  his  projoerty  should  be.  The  same  principles 
of  law  apply  to  each.''' 

The  gentlemen  representing  the  plaintiff  and  who  are  so  clamorous 
in  regard  to  the  rights  of  creditors  where  none  are  shown  to  exist,  Avill 
be  troubled  to  reconcile  their  position  with  this  plain,  clear  and 
unequivocal  decision  of  the  highest  tribunal  in  the  land.  Let  us 
suppose  that  the  case  concerned  an  individual  abundantly  able,  as  the 
plaintiff  is,  to  take  care  of  his  obligations,  and  let  us  suppose  he  had 
made  an  improvident  bargain  or  distributed  among  his  children  or 
other  persons  interested  in  his  estate  a  portign  of  his  estate,  but  still 
keeping  an  abundance  for  himself  and  an  abundance  for  his  creditors, 
could  he  recover  it  back  or  set  aside  his  contract  upon  the  ground  that 
he  had  creditors  or  that  he  had  contracted  debts  before  or  after  the 
time  that  he  made  the  gift,  entered  into  the  contract,  or  so  disposed 
of  his  property? 

'■^Creditors  of  individuals  and  corporaiioiis  (says  the  supreme  court 
of  the  United  States),  stand  upon  precisely  the  same  footing.,  and  one 
cannot  recover  where  the  other  could  not.'''' 

Judge  Hoadley  s  fourth  and  sixth  points  are  so  nearly  alike  that 
they  may  be  considered  together. 

The  fourth  point  consists  of  a  reference  to  the  Cumberland  coal 
and  iron  cases  in  Maryland  and  New  York,  and  the  Covington  & 
Lexington  Railroad  Company  vs.  Bowder. 

None  of  these  cases  have  the  least  application  to  the  case  at  bar, 
and  the  cases  cited  to  the  sixth  point  are  in  no  respect  applicable  to 
the  question  under  consideration. 

Counsel  assume  that  they  are  dealing  with  frauds  or  wrongs  or 
illegal  or  ultra  vires  acts  of  directors  alone.     It  requires  but  a 
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iniited  knowledge  of"  tlie  l:nv  to  know  tliat  directors  are  ngent?^  acting 
nnder  special  autliority  of  the  corpoi-ation  and  tliat  they  can  bind 
their  [)rincipals,  tlie  corporation,  only  to  the  extent  of  the  autliority 
conferred,  Init  it  would  he  a  waste  of  time  to  review  the  authorities 
bearing  upon  the  duties  and  responsibilities  of  directors  of  corpora-  < 
tions.  That  is  not  the  task  that  we  have  before  us  nor  the  question 
which  the  court  must  settle.  This  is  an  action  by  the  company  itself 
for  an  alleged  wrong  done  by  the  defendants  as  directors.  The  evi- 
dence submitted  by  the  [)laintilf  as  well  as  the  evidence  submitted  by 
the  defendants  clearly  establishes  the  fact  that  the  alleged  wrong  was 
not  the  act  of  the  directors^  hut  that  it  7cnis  the  act  of  the  company 
itself  the  question  we  have  to  deal  with  is  whether  the  company 
can  disregard  a  contract  made  by  itself  and  hold  its  directors  liable  for 
what  it  did  itself  and  fully  sanctioned  by  its  affirmative  vote. 

Counsel  for  plaintiff  assume  that  the  act  in  question  complained  of 
was  simply  the  act  of  the  directors.  The  evidence  shows  beyond  all 
question  that  it  was  the  act  of  the  corporation,  itself,  and  the  question 
to  be  considered  by  the  court  is  whether  the  corporation  can  recover 
agaisnt  other  men  for  an  act  which  it  approved,  sanctioned  and  per- 
formed itself.  The  authorities  upon  this  point  are  full  and  clear,  and 
we  state  without  the  least  fear  of  contradiction  from  any  source,  as  a 
rule  of  universal  application,  that  wJiat  the  company  did  itself  or 
assented  to,  hinds  the  company. 

It  cannot  be  doubted  that  all  the  stockholders  except  the  seven 
shares  (that  as  we  have  seen  ^^■ere  never  stockholders),  voted  for, 
confirmed,  ratified  and  approved  the  transaction  in  question. 

Indeed  the  evidence  of  Mr.  Greene  shows  conclusively  that  they 
were  all  present  at  the  time  that  the  first  bonds  were  delivered  to 
apply  on  the  purchase  of  The  Hocking  Coal  &  Railroad  stock,  and 
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fully  approvod  the  transtiction  at  that  time,  and  as  we  have  seen,  the 
seven  shares  are  not  to  be  considered  in  this  connection.  Their 
OAvners  were  not  stockholders  in  the  company.  If  they  were  and 
were  so  regarded,  then  they  are  concluded  by  the  record,  for  the 
record  shows  a  unaniinous  vote  in  favor  of  the  transaction  complained 
of  ;  and  it  further  clearly  appears  that  they  were  in  no  respect  damaged 
by  the  transaction  and  that  by  their  silence  they  fully  acquiesced 

We  must  therefore  deal  with  the  question  under  consideration  ifs 
the  act  of  tJie  corporation  itself,  and  the  authorities  are  clear  in  such  a 
case  the  corjDoration  itself  cannot  complain,  because  the  thing  com- 
plained of  is  its  own  act. 

This  principle  has  been  ap})lied  by  the  supreme  court  of  Ohio  in 
the  Mitchell  case  in  the  31st  Ohio  State  Reports  above  cited. 

It  was  applied  by  the  supreme  court  of  Kentucky  in  the  cases 
cited  from  Bush's  Reports,  even  as  against  municipalities. 

In  the  Columbus  case  against  the  people  affected  by  the  unconsti- 
tutional legislation,  who  recognized  it  and  acted  under  it,  and  in  the 
Kentucky  cases  as  against  the  inhabitants  of  the  counties. 

Indeed,  the  principle  is  one  of  universal  application  and  it  is  clear- 
ly recognized  in  Cook  on  Stock  and  Stockholders ,  sectiojis  38  and  40, 
and  by  the  U.  S.  Supreme  Court  in  Scoville  vs.  Thayer,  105  U.  S., 
143,  where  it  is  distinctly  held  that  aftei*  the  sale  of  stock  for  a  few 
cents  on  the  dollar  becomes  the  act  of  the  company,  the  company  is 
bound,  although  it  would  not  be  bound  if  it  had  not  become  its  act 
by  original  contract,  adoption  or  acquiescence. 

The  same  principle  is  distinctly  recognized  in  many  cases  in  note 
1  to  section  38  of  Cook  on  Stock  and  Stockholders. 

See  especially  in  re  Gold  Company  L.  R.  2nd.  Ch.  Div.,  701  to 
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712,  and  ITtli  La^Y  Reporter,  Cli.  Div.  407,  and  Cook  on  i^tock  and 
Stockholders  684  to  686. 

The  adoption  or  ratification  by  tlic  company  in  tliis  case  was  ex- 
pressed by  an  affirmative  yotc  after  tlie  transaction  was  fully  com- 
pleted and  by  the  exj)ress  assent  of  all  the  members  at  the  time  of  the 
first  deliyery  of  bonds,  so  that  the  act  in  question  became  clearly  the 
act  of  the  corporation  itself,  and  whenever  the  act  under  considera- 
tion is  the  act  of  the  company  itself,  the  company  is  clearly  estopped 
or  bound  by  its  own  conduct. 

See  Morowie/z,  section  228,  Avhere  he  says:  "The  previous  assent 
of  all  the  shareholders  of  a  corporation  has  the  same  consequences  as 
a  subsequent  ratification.  //  is  in  fact  and  in  law  the  assent  of  the 
company  y 

The  Des  Moines  Gas  Company  vs.  West,  f)Oth  Io7va  Rep.  16,  is  a 
striking  illustration  of  the  point  that  wdiere  the  company  performs  the 
ultra  vires  or  illegal  act,  the  company  is  bound. 

In  that  case  bonds  were  issued  by  the  company  in  clear  violation 
of  its  charter,  but  the  issue  of  bonds  was  acquiesced  in  by  the  share- 
holders, and  the  supreme  court  of  Iowa  held  that  notwithstanding  the 
violation  of  the  charter  these  bonds  were  valid  upon  the  sole  ground 
that  the  act  was  the  act  of  the  corporation  in  consequence  of  its  adop- 
tion and  approval  by  the  shareholders. 

There  was  no  evidence  in  that  case  that  every  shareholder  assented, 
but  that  so  many  assented  and  such  knowledge  existed  in  regard  to 
the  act  as  to  reasonably  charge  the  whole  body,  and  to  make  the  act 
in  question  the  act  of  the  corporation,  instead  of  the  directors  merely. 

See  Davis  Cj'c.  Wheel  Comhany  vs.  Davis  cr'c  Wagon  Company, 
20///  Fed.  Rep.^  69^. 

The  case  of  Whitney  Arms  Company  vs.  Barlow,  63  N.  Y.,  62, 
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cited  in  Morowieiz,  section  693,  is  in  point  and  clearly  illustrates  the 
principle,  even  as  to  contracts  that  had  been  performed  only  on  one 
side. 

The  court  there  held  that  the  act  became  the  act  of  the  corporation 
itself,  and  held  that  for  any  violation  of  law  by  the  corporation  in 
exceeding  its  corporate  powers  that  the  state  alone  could  deal  with  it 
on  that  ground,  but  that  such  violation  could  not  be  taken  into  con- 
sideration collaterally. 

See  also  Morowietz,  section  604. 

The  case  of  Pj-airie  Lodge  vs.  Smith,  bSt/i  Miss.  301,  is  a  clear 
application  of  the  rule  that  where  an  act  becomes  the  act  of  the  corpo- 
ration the  corporation  is  bound. 

In  that  case,  suit  was  brouglit  against  a  corporation  to  enforce 
certain  contracts  made  by  the  company  for  the  erection  of  a  masonic 
temple.  These  contracts  were  authorized  by  a  provision  in  the  instru- 
ment under  which  the  corporation  had  been  organized,  but  it  was 
insisted  on  behalf  of  the  corporation  that  this  provision  itself  was 
illegal  because  unauthorized  by  the  general  incorporation  laws  under 
which  the  corporation  was  formed. 

The  court  however  held  that  this  would  not  be  an  defense.  George, 
/.,  in  delivering  the  opinion  said:  "  Every  member  of  the  corporation 
became  such  under  this  charter  and  they  assented  to  the  exercise  by 
the  corporation  of  the  power  to  make  the  contract.  They  did  make 
the  contracts  and  received  the  benefit  of  them  in  the  erection  of  the 
building  which  is  now  their  property.  They  will  not  be  permitted 
now  to  allege  the  invalidity  of  their  chai^ter  in  defense  of  an  action  to 
compel  them  to  pay  for  the  benefits  thus  received.  The  question  pre- 
sented is  not  that  which  would  be  presented  if  the  contracts  were  made 
by  the  managers  without  the  consent  of  the  corporators  and  also  with- 
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out  the  powers  specified  in  the  charter.  In  that  case  the  stockholders, 
as  appears,  might  possibly  be  allowed  to  aver  ^he  want  of  power  in 
their  agents,  the  managers,  to  bind  them,  and  tliat  they  had  l)ecn 
thus  compelled  to  enter  into  a  business  outside  the  scope  of  their 
agreement. ' ' 

The  court  then  proceeds  to  show  that  as  the  act  in  question  became 
by  their  own  approval  the  act  of  the  corporation,  the  corporatian  and 
its  stockholders  were  bound. 

See  to  the  same  effect,  Moro7ciiciz,  section  695;  also  Steam  Navi- 
gation Co.  vs.  Weed,  17th  Barber,  378;  also  Morowictz,  section  697, 
and  section  696fZ,  and  cases  cited  in  note  3,  096a,  and  note  1,  sect. 
6g8^  and  the  case  of  the  Newbur^yJi  Petroleum  Co.  vs.  Ware,  21th 
Ohio  State  Reports,  343 ;  also  Bisscll  vs.  Lake  Shore  6^  Michigan 
Southern  Railroad  Coinpany,  llnd  N.  K,  258. 

In  section  698,  Morowietz  says:  "  Numerous  cases  have  been  cited 
in  wdiich  it  was  held  that  a  contract  made  by  an  agent  of  any  corpora- 
tion in  violation  of  its  charter  may  become  binding  upon  the  company 
after  having  been  ratified  by  the  shareholders,"  and  .a  multitude  of 
authorities  are  cited  by  the  author  upon  this  point  in  sections  619  to 
635  inclusive.    See  Morowietz^  625. 

In  that  section  it  is  stated  that,  "If  the  directors  of  a  corporation 
apply  the  funds  of  the  company  to  their  own  use  or  misapply  them  in 
any  manner  tlie  excess  of  authority  may  be  cured  by  the  unanimous 
consent  or  ratification  of  the  shareholders  ;"  citing  Eastern  County 
Railroad  Company  vs.  Hawks,  5th  II.  L.,  cases  331,  and  many  other 
cases.  Many  other  acts  that  Avould  otherwise  be  illegal  are  referred 
to  in  section  625  and  shown  to  be  valid  simply  by  becoming  the  act  of 
the  company  itself  by  the  assent  and  adoption  of  the  shareholders. 

This  principle  was  also  recognized  by  the  U.  S.  supreme  court,  101 
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U.  S.,  page  622.  The  principle  is  nowhere  recognized  that  a  corpo- 
ration can  recover  for  the  wrongs  done  or  assented  to  by  itself.  See 
Taylor  vs.  Chichester,  etc.,  Railroad  Company  L.  R.  2d,  Ex.  356- 
380  ;  also  Branch  vs.  Jessop,  106  U.  S.  Rep.,  and  cases  there  cited  ; 
see  also  1st  National  Bank  vs.  Fricke,  75  Mo".  Rep.,  178  ;  Planter's 
Bank  vs.  Sharpe,  12  Miss.  Rep.  75,  and  Animerman  vs.  Wilds,  22d 
N.  Y.,  494.  Authorities  upon  the  proposition  under  consideration 
might  be  multiplied  to  any  extent,  but  no  amount  of  authority  can  add 
to  the  force  of  the  statement  itself  that  when  the  act  in  question 
becomes  the  act  of  the  corporation  either  by  its  original  assent  and 
participation  in  the  contract  or  by  its  subsequent  adoption  and  ratifi- 
cation, the  corporation  itself  is  precluded  from  maintaining  an  action 
against  its  directors  or  other  agents.  It  is  its  own  act  and  not  the  act 
of  its  agents  of  which  it  complains,  and  neither  a  corporation  nor  an 
individual  can  recover  for  an  alleged  wrong  to  which  consent  was 
given  in  advance  or  w^hich  was  subsequently  adopted  and  ratified  so 
as  to  make  the  act  the  act  of  tlie  principal  and  not  the  act  of  the  agent. 

The  decision  of  the  IT.  S.  supreme  court  in  Scoville  vs.  Thayer, 
105  U.  S.,  143,  and  the  numerous  decisions  referred  to  in  this  brief 
clearly  establish  this  princij^le.  This  is  a  sufficient  answer  to  all  of 
plaintiff's  authorities  and  arguments  as  bearing  upon  the  points  under 
copsideration. 

The  case  of  Ashbury  Railway  Carriage  Coinj^any  vs.  Ritchie,  cited 
by  plaintiff  L.  R.  7  H.  L.,  cases  653,  relied  upon  by  plaintiff,  is 
denied  as  authority  by  Morowietz,  section  660,  and  in  section  659  he 
shows  that  general  statutes,  like  the  one  relied  upon  by  plaintiff  in 
this  case,  are  nothing  more  than  a  declaration  of  the  common  law  that 
what  is  not  granted  to  a  corporation  is  denied. 

Such  general  statutes  have  not  been  construed  to  be  limitations 
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upon  power  or  express  prohibitions,  luul  the  decisions  cited  by  Mr. 
Morowietz  cleiirly  show  that  the  cases  relied  upon  by  tlie  plaintiff  are 
not  in  accordance  with  the  general  line  of  decisions  upon  this  subject. 
They  are.  not  in  accordance  with  the  decisions  of  the  supreme  court  of 
Ohio,  which  we  have  heretofore  cited ;  but  whether  good  law  or  bad 
law  they  have  no  application  here. 

This  is  not  an  executory  contract  but  it  is  an  executed  contract. 

The  case  so  much  relied  upon  by  the  plaintiff  of  Thomas  vs.  the 
Railroad  Company,  101  U.  S.  Rep.,  73,  is  an  authority  in  favor  of 
the  defendants  instead  of  against  them,  for  Justice  Miller  is  careful 
to  explain  that  his  observations  apply  to  executory  and  not  to  executed 
contracts. 

The  principle  Avhich  w^e  are  contending  for  is  also  recognized  by 
the  U.  S.  supreme  court  in  Whitney  vs.  A¥yman,  101  U.  S.  392. 

The  decision  of  the  supreme  court  of  Ohio  in  the  Swayne  case 
was  held  by  the  supreme  court,  41  Ohio  State  Rep.  1,  to  have  no  ap- 
plication to  corporations  in  the  present  day,  and  besides,  that  was  an 
executory  and  not  an  executed  transaction. 

The  case  cited  under  the  fifth  point  of  plaintiff's  brief,  Pacific 
Railroad  Company  vs.  Missouri  Railroad  Company,  111  U.  S.  505, 
has  no  application.  There  the  contract  in  question  never  became  the 
contract  of  the  corporation  objecting. 

The  case  argued  by  counsel  is  not  the  case  here  made.  We  are 
dealing  not  with  the  ^cts  of  directors  but  with  tJie  acts  of  the  co7'pora- 
tion.  We  are  dealing  not  with  the  rights  of  creditors  or  of  the  state. 
The  state  can  protect  its  interests  and  rights  in  a  w^ay  well  known  to 
the  court  and  to  counsel. 

Creditors  have  no  interest  in  the  contention.  They  would  not  be 
b(^nd  by  the  judgement  nor  have  their  rights  in  any  way  been  af- 
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fected  by  anything  complained  of.  If  their  rights  are  invaded  they 
can  sue  for  themselves  and  no  one  but  a  receiver  or  some  competent 
officer  can  sue  for  them,  and  whether  they  can  recover  in  any  given 
case  depends  upon  the  equities  and  facts  of  their  own  case;  but  they 
can  never  go  into  a  court  of  equity  or  sue  until  they  have  first  ex- 
hausted the  assets  of  the  eorporation.  They  cannot  sue  merely 
because  someone  may  have  violated  the  law.  That  furnishes  no 
ground  for  an  action  as  we  have  seen,  19  Fed.  Rep.,  Flagler's  case, 
above  cited.  • 

POINl^S  MADE  BY  MR.  SIMPSON. 

Me  may  assume  that  Mr.  Simpson  will  submit  in  print  substan- 
tially the  same  points  which  he  made  in  oral  argument.  Restarts  off 
in  his  argument  with  the  startling  proposition  of  the  exchange  of 
eight  million  dollars  of  the  plaintiff's  bonds,  worth  at  least  eight 
million  dollars,  for  the  stock  of  The  Hocking  Coal  &  Railroad  Com- 
pany, worth  only  eight  hundred  thousand  dollars,  free  from  debt, 
and  burdened  with  debt  for  nearly  all  it  is  worth,  urging  that  the  net 
result  of  that  transaction  was  a  loss  to  the  company  of  eight  million 
dollars  and  a  gain  of  nothing,  and  a  gain  to  the  defendants  of  eight 
million  dollars  and  a  loss  of  nothing. 

This  proposition  was  stated  with  great  apparent  earnestness  and 
stage  effect,  and  no  doubt  would  be  very  important  if  true,  but  there 
are  some  facts  which  the  learned  gentleman  seems  to  overlook,  and 
chiefly  the  important  fact  that  there  is  not  a  word  of  truth  in  the 
statement  as  made. 

In  the  first  place  it  is  not  true  that  the  plaintiff  had  eight  millions 
in  bonds  of  the  value  stated  which  it  has  lost,  and  in  the  second  place 
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it  is  not  true  that  it  has  received  iiotliiiig  in  consideration  of  the  eight 
millions  in  bonds;  and  it  is  not  true  that  the  defendants  are  in  any 
way  responsible  for  the  transaction  whether  the  plaintiff  made  or  lost 
by  tlie  disj^osition  of  its  bonds  and  the  i)urchase  of  the  stock,  for  it 
clearly  ai)pears  now  in  testimony,  and  indeed  is  scarcely  disputed  in 
the  petition,  tliat  the  contract,  whatever  it  was  that  was  made,  the 
sale  of  the  bonds  and  the  purchase  of  the  stock,  was 
not  the  act  of  the  defendants  alone,  but  was  tlie  act 
of  the  corporation  itself,  of  the  plaintiif  which  is  now 
complaining,  and  we  have  not  been  referred  to  any  case 
by  the  learned  gentlemen  who  have  appeared  for  the  plaintiif, 
showing  tliat  a  corporation  after  having  made  a  contract  itself  and  re- 
ceived the  full  consideration,  which  it  still  retains  and  enjoys,  can,  in 
violation  and  disregard  of  its  own  contract,  whether  good  or  bad,  re- 
cover the  consideration  paid.  The  defendants  were,  it  is  true,  direc- 
tors of  the  plaintiff  company  and  as  such  directors  and  officers,  with 
the  full  assent  and  direct  approval  of  every  stockholder  of  the  com- 
pany sold  the  bonds  and  purchased  the  stock  in  question,  and  it  is  the 
sheerest  folly  and  nonsense  to  say  that  the  directors,  officers  and  stock- 
holders of  the  plaintiff  in  tlie  transaction  complained  of  gained  eight 
million  dollars  and  lost  nothing. 

We  have  dealt  already  in  this  brief  with  all  the  facts  necessary  to 
deal  with  in  this  connection,  ])ut  it  may  not  be  amiss  to  call  attention 
to  the  fact  again,  and  1st,  then,  let  it  be  observed,  the  l)onds  were 
secured  upon  the  consolidated  railroad  ,an  I  ceal  pri>perty,  and  de- 
fendants and  tJieir  associates  were  the  owners  of  every  dollars  worth 
of  property  covered  by  the  niort^^age  ivliich  secured  tlie  bonds^  and  as 
their  property  was  the  only  property  covered  by  the  mortgage,  it  is 
manifest  that  they  diminished  the  value  of  the  property  which  they 
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owned  to  an  amount  eciual  to  tlie  debt  whicli  they  created,  and  if  the 
stock  which  they  piu-chased  was  of  less  value  than  the  bonds  disposed 
of,  tJie  loss  was  euiinly  their  uiuii  and  tJicir  siock  and  oivneisJiip  iii 
the  property  so  viort^^acjui  ivas  so  much  less.  They  gained  eight 
millions  in  the  same  way  that  a  jnan  would  gain  fifty  thousand  dollars, 
who  being  the  owner  of  one  piece  of  real  estate  worth  fifty  thousand 
dollars,  purchased  another  adjoining  for  fifty  thousand  and  issued 
bonds  secured  bv  mortgage  on  both  pieces  to  repay  the  fifty  thousand 
dollars  borrowed.  He  would  own  both  properties,  but  encumbered 
by  the  bonds  and  mortgage  executed  to  make  the  new  purchase,  lie 
would  neither  gain  nor  lose  by  the  transaction. 

The  defendants  and  their  associates  owned  the  railroads  by  owning 
every  dollar  of  their  stock,  and  the  plaintiff,  they  being  its  sole 
stockholders,  purchased  the  coal  property  for  eiglit  million  dollars  in 
bonds  and  mortgaged  the  entire  combined  property  for  the  purchase 
money  of  the  coal  property.  Whether  the  purchase  was  a  wise  one 
or  not  concerned  none  but  themselves,  for  they  encumbered  no  man 's 
property,  used  no  man's  means  but  their  own  ;  hence  the  statement 
that  defendants  made  eight  million  dollars  and  lost  none  is  a  gross 
error.  No  man  can  make  eight  million  dollars  by  mortgaging  Ids 
own  property  any  more  than  he  can  lift  himself  over  a  ten  rail  fence 
by  the  straps  of  his  boots.  The  statemeiit  made  is  cunningly  worded, 
with  the  intent  to  mislead  and  deceive. 

It  is  intended  in  an  artful  manner  to  deceive  in  another  respect  by 
making  the  charge  that  eight  million  dollars  in  bonds  were  well 
secured  upon  the  railroads  alone,  and  that  such  bonds  would  have 
had  the  same  market  and  real  value  without  as  with  the  coal  prop- 
erty.   This  is  another  erroneous  assumption. 

In  the  first  place  every  man  that  purchased  a  bond  or  subscribed 
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for  one  stipulated  that  they  should  be  secured  ujx)!!  the  coal  lands, 
and  Mr.  Adams,  of  W. ,  L.  &  Co.,  testifies  that  that  security  was  an 
important  consideration  with  those  who  loaned  the  $6,000,000  and 
purchased  SG, 41 1,000  of  the  bonds. 

But  there  is  still  better  evidence  of  the  value  put  upon  the  combi- 
nation of  the  railroads  and  coal  property  by  those  acquainted  with  the 
transaction  at  the  time  it  took  place.  Some  of  this  evidence  is  found 
in  the  };etition  itself.  It  is  there  substantially  charged  that  so  large  a 
tract  of  coal  lands  made  it  worth  while  for  the  ow^ners  to  build  a  rail- 
road from  Columbus  to  the  lands,  and  the  fear  that  they  would  do  so 
was  a  chief  inducement  to  the  holders  of  the  stock  in  the  constituent 
companies  to  sell  out  to  defendants  and  their  associates.  The  value 
of  a  tract  of  land  with  such  power,  accompanied  by  the  power  under 
the  charter  of  The  Hocking  Coal  &  Railroad  Company  to  build  a 
railroad  to  any  point  in  the  state,  is  not  to  be  estimated  at  the  ordinary 
price  of  small  tracts  of  land,  per  acre. 

2.    But  this  is  by  no  means  all. 

The  stock  of  the  constituent  companies  had  for  years  gone  begging 
and  at  a  price  which  would  make  the  total  value  of  all  three  roads 
much  less  than  four  million  dollars.  No  one  knew  this  better  than 
the  old  directors  and  officers  of  the  constituent  companies,  and  yet 
these  same  men  made  haste  to  subscribe  for  the  consolidated  bonds  as 
early  as  July  8th,  1881,  at  par  and  accrued  interest,  on  the  basis  of  an 
issue  then  proposed  to  be  made  of  eight  million  dollars,  stipulating 
only  that  the  bonds  should  be  secured  upon  the  consolidated  railroads 
and  the  ten  thousand  acres  of  coal  lands.  These  subscriptions  were 
made  at  Columbus  in  large  sums  from  four  hundred  thousand  down 
to  twenty  thousand  dollars,  and  these  subscriptions  furnish  the  highest 
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possible  evidence  of  the  judgment  of  the  subscribers  as  to  the  value  of 
the  combination  of  railroads  and  coal  property  in  one  interest. 

If  the  combination  of 'the  coal  lands  was  so  unimportant,  as  coun- 
sel indicate,  how  does  it  happen  that  these  shrewd  business  men  in 
Columbus,  including  Samuel  Thomas,  whose  affidavit  has  been  read, 
made  haste  to  subscribe  at  par  and  accrued  interest  for  bonds  of  a 
total  issue  of  eight  million  dollars  on  property  that  never  sold  above 
the  basis  of  four  million  dollars,  even  in  the  inflated  period  of  the 
first  half  of  1881,  and  which  property  they  had  hurried  with  rapid 
steps  to  sell  to  defendants  at  the  inflated  price  paid  by  the  defendants 
of  a  little  less  than  $6,400,000  for  the  entire  railroad  stocks  ? 

Does  anyone  believe  that  these  shrewd  business  men  preferred  to 
hold  bonds  at  jmr  on  a  total  issue  of  eight  million  to  stock  on  a  basis 
of  less  than  $6,400,000,  if  tlie  coal  property  was  of  no  value  or  con- 
sequence ? 

How  did  they  exjDcct  to  make  up  the  difference  in  their  security 
sufficient  to  cover  the  $2,400,000,  which  defendants  and  their  asso- 
ciates had  paid  for  the  property  more  than  it  ever  sold  for  before  and 
more  than  it  could  have  been  sold  for  any  purpose  except  the  purpose 
for  which  they  bought  it  ? 

And  then,  how  did  they  expect  to  make  up  the  difference  between 
the  16,400,000  and  the  total  sum  of  ^18, 000,000  in  bonds  to  be  dis- 
posed of  ? 

Consistency  is  said  to  be  a  jewel,  and  we  prefer  Samuel  Thomas' 
subscription  for  fifty  thousand  dollars  of  the  consolidated  bonds  at  par 
and  accrued  interest,  with  the  stipulation  that  the  mortgage  was  to 
cover  the  coal  property  as  evidence  of  the  value  he  then  placed  on 
the  combination,  to  his  present  affidavit. 

What  was  it  that  so  suddenly  changed  the  opinions  of  all  these 
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men  ?  Tliat  made  them  anxious  to  subscribe  for  bonds  on  the  basis 
of  eight  million  dollars  on  a  railroad  property  that  none  of  them  were 
over-anxious  to  purchase  or  hold  30  days  before  on  the  basis  of  four 
million  dollars,  and  that  all  of  them  made  haste  to  sell  to  the  defend- 
ants and  their  associates  on  the  basis  of  less  than  $6,4000,000  ? 
Perhaps  counsel  for  plaintiff  can  inform  us. 

It  was  not  the  resolutions  of  the  28th  of  September,  1881,  read 
with  such  unction  and  so  frequently  by  counsel,  for  the  resolutions 
were  not  adopted  for  more  than  70  days  after  the  date  of  their  sub- 
scription. 

3.  But  this  is  not  all.  The  combination  was  made,  eight  millions 
of  bonds  were  issued  and  sold  upon  the  combination  of  the  railroad 
and  coal  properties.  The  railroad  stocks  could  not  have  been  sold  to 
any  one  before  defendants  purchased  them  for  even  four  million  dol- 
lars. In  detached  roads  and  properties,  as  they  were  situated,  it  is 
doubtful  whether  they  could  have  been  sold  for  $3,500,000. 

Defendants  and  their  associates  would  not  have  paid  the  extra- 
ordinary price  that  they  paid,  except  with  a  view  to  the  combination 
made  of  railroads  and  coal  lands.  They  believed  that  such  a  combi- 
nation would  very  greatly  enhance  the  value  of  the  railroads  and  the 
coal  property,  but  certainly  that  it  would  enhance  the  value  of  the 
railroad  property.  They  purchased  at  the  highest  point  of  the 
inflated  period  of  1881.  All  railroad  stocks  have  declined  since  on 
an  average  of  nearly  50  per  cent. 

As  we  have  seen  by  the  evidence  on  file  they  have  declined  on  the 
average  $37.50  per  share.  Besides  this,  this  combined  property  suff- 
ered a  loss  of  one  million  dollars  in  business  by  the  long  strike  of  1884 
and  1885,  and  yet,  with  the  coal  lands  combined  with  the  railroads, 
with  the  danger  of  a  competing  line  being  built,  cut  off  and  with  the 
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indebtedness  to  acquire  the  coal  stock  being  increased  eight  million 
dollars  in  five  per  cent,  bonds,,  the  stock  of  the  consolidated  company 
in  1886  and  up  to  the  time  of  the  change  in  the  management,  sold 
freely  on  the  New  York  exchange  on  the  basis  of  from  $3,700,000  to 
$5,500,000,  a  sum  far  beyond  what  the  railroad  stocks  would  have 
sold  for  if  no  consolidation  had  been  made,  or  if  one  had  been  made 
of  the  railroads,  and  the  lands  had  not  been  combined;  with  the  prob- 
ability or  certainty  if  the  coal  lands  were  left  out  of  a  competing  line 
being  built.    Instead  of  gaining  nothing,  then  the  plaintiff  gained. 

1st.  The  added  value  given  its  stock  which  enabled  the  plaintiff 
to  stand  the  loss  of  the  strike  and  still  have  its  stock  worth  more  in 
1880,  with  the  combination  gained  and  its  debt  increased  eight  million 
dollars  of  bonds,  than  it  was  worth  in  1881  or  at  any  time  before 
defendants  and  their  associates  purchased  the  stock,  notwithstanding 
in  the  meantime  all  other  railroad  stocks,  including  such  lines  as  the 
New  York  Central,  Lake  Shore  and  C.  C.  C.  &  I.  had  declined  on 
an  average  $37.50  per  share,  or  at  the  rate  of  $3,750,000  upon  plain- 
tiff''s  hundred  thousand  shares  of  stock. 

Surely  it  lost  nothing  even  on  the  score  of  the  market  value  of  its 
stock. 

2.  It  gained  the  additional  credit  and  market  value  given  to  its 
bonds,  both  in  New  York  and  Columbus,  upon  account  of  the  com- 
bination and  upon  account  of  the  lands  being  covered  by  the  mortgage 
securing  the  five  per  cent,  bonds. 

3.  It  gained  at  least  100,000,000  tons  of  coal  as  freight. 

4.  It  gained  the  use  of  the  lands  without  question  ever  since  the 
first  day  of  October,  1881. 

5.  It  gained  their  use  for  all  time  to  come 

6.  It  gained  the  four  ndles  of  railroad  from  plaintiff's  road  to  and 
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through  the  hinds  of  The  Hockuig  Coal  &  Raih'oacl  Company,  and 
it  gained  the  carrying  of  the  entire  coal  mined  at  the  five  mines 
already  opened  m)on  the  lands. 

7.  It  gained  the  right  to  mortgage  the  lands  in  question  in  1884 
to  secure  two  million  dollars  of  bonds  issued  jointly  by  the  railroad 
ami  coal  company,  which  bonds  are  all  outstanding,  except  in  so 
far  as  they  are  held  by  the  plaintiff,  and  of  wliich  it  has  had  the 
entire  use  and  benefit. 

8.  It  gained  substantially  perj)etual  freedom  from  the  dangers  of 
a  competing  line  to  the  coal  field,  because  there  is  no  other  tract  of 
land  in  that  vicinity  of  sufficient  importance  to  justify  the  building 
of  a  railroad. 

And  the  defendants  lost  all  that  the  plaintiff  gained.  In  balancing 
these  gains,  if  the  plaintiff  gained  less  than  the  amount  of  its  mort- 
gage bonds  issued  and  disposed  of,  the  defendants  and  their  associates, 
as  the  owners  of  the  total  capital  stock  of  the  plaintiff,  lost  the  differ- 
ence, whatever  it  was,  for  the  mortgage  covered  their  property,  and 
their  property  alone,  and  if  the  plaintiff  as  a  company,  as  a  corpora- 
tion, received  less  in  value  for  its  bonds  than  their  value,  then  the 
defendants,  as  the  holders  of  all  its  stock,  lost  in  the  diminished  value 
of  their  stock  the  diH'erence,  whatever  it  might  be,  and  having  suffered 
that  loss  once,  if  loss  it  really  was,  tlic  defendants  and  their  associates 
may  well  ask  to  be  excused  from  suffering  it  again. 

It  thus  most  clearly  appears  that  the  startling  proposition  of  the 
learned  gentleman  from  New  York  is  entirely  without  any  foundation 
of  fact  to  support  it.  The  indebtedness  that  he  speaks  of  upon  the 
coal  lands  is  not  so  much  as  averred  or  charged  in  the  petition.  In 
fact,  the  idea  of  any  indebtedness  is  expressly  scouted  and  derided, 
and  there  is  nothing  in  tlie  answer  nor  in  the  testimony  which  shows 
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any  indebtedness,  if  that  is  a  matter  of  any  consequence.  The  testi- 
mony of  Mr  Greene  would  tend  to  show — indeed  it  does  show  so  far 
as  it  goes — that  no  indebtedness  exists.  The  talk  about  promissory 
notes  outstanding  is  mere  idle  talk  for  the  occasion  only.  There  is 
not  a  particle  of  testimony  tending  to  show  that  any  promissory  notes 
ever  were  issued  by  The  Hocking  Coal  &  Railroad  Company,  and  in 
fact,  as  every  one  acquainted  with  the  transaction  well  knows,  none 
ever  were  issued. 

This,  perluips,  is  all  that  need  be  said  in  regard  to  the  argument  of 
Mr.  Simpson.  His  argument  is  based  upon  a  misconception  of  the 
facts,  upon  a  fallacy.  He  mistakes  the  company  and  the  acts  of  the 
corporation  for  the  defendants  and  their  acts  as  directors  or  otherwise. 

The  details  in  regard  to  the  raising  of  the  money  with  which  to 
make  the  purchase  of  railroad  stocks  and  the  combination  have  been 
fully  discussed  in  the  earlier  parts  of  this  brief  and  need  not  be  re- 
peated. 

AVhether  there  was  any  informality  or  not  in  the  record  or  records 
of  the  comj)any  or  whether  there  are  inconsistencies  in  the  record  or 
not  have  all  been  discussed  and  it  is  of  slight  consequence.  The 
court  has  more  interest  in  ascertaining  what  the  parties  really  intended 
than  it  has  in  ascertaining  whether  they  were  careful  to  make  their 
records.  The  court  will  bear  in  mind  that  the  board  of  directors  rep- 
resented practically  every  dollar  of  the  stock  of  the  plaintiff.  In 
dealing  with  the  property  where  there  were  but  few  stockholders  it 
was  but  natural  that  they  should  be  less  careful  in  making  their  rec- 
ords than  gentlemen  usually  are  under  such  circumstances  in  dealing 
with  the  property  of  a  large  number  of  stockholders  and  in  which 
the  managers  have  but  a  small  personal  interest. 

The  testimony  clearly  shows  that  the  parties  came  together  upon 
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the  14th  day  of  August,  1882,  for  the  purpose  of  closing  up  the  trans- 
action and  putting  upon  tlie  records  what  had  been  done,  and  the 
resolution  produced  by  Mr.  Adams  shows  that  the  first  bonds  delivered, 
$6,411,000,  were  delivered  to  be  applied  upon  the  purchase  of  the 
stock  of  Tlie  Hocking  Coal  &  Railroad  Company,  and  wliether  any- 
thing had  been  formally  passed  upon  by  the  board  of  the  plaintiff 
before  the  14tli  of  August,  1882,  is  a  matter  of  no  kind  of  consequence, 
although  the  records  produced  certainly  show  that  the  $6,411,000  of 
bonds  were  ordered  to  be  delivered  to  the  defendants  upon  account  of 
the  purchase  of  The  Hocking  Coal  &  Railroad  stock  ;  and  when  the 
parties  came  together  upon  the  14th  of  August,  1882,  the  defendants 
and  their  associates  had  received  the  eight  million  five  per  cent 
bonds.  They  had  had  tlie  use  of  them.  They  had  full  knowl- 
edge of  all  the  facts.  They  had  been  delivered  in  pursuance  of  a 
verbal  agreement  made  by  all  the  officers,  directors  and  stockholders 
of  the  plaintiff,  and  the  plaintiff'  had  received  and  had  been  then  for 
nearly  one  year  in  possession  of  the  property  of  The  Hocking  Coal  & 
Railroad  Company.  It  had  mortgaged  the  property  to  secure  not 
only  the  eight  million  bonds,  but  $6,500,000  more  in  bonds.  It 
had  taken  complete  possession  and  contol  of  the  property  and  prac- 
tically incorporated  it  witli  its  own  as  a  part  and  parcel  of  the  prop- 
erty of  the  plaintiff'. 

With  these  facts  fully  known  to  all  tlie  directors  and  stockholders 
of  the  plaintiff'  and  with  the  intention  to  enter  the  transaction  of 
record,  the  resolutions  by  the  directors  and  the  stockholders  of  the 
14th  of  August,  1882,  were  passed,  and  directors  and  stockholders 
unanimously  agreed  to  that  disposition  of  the  bonds  and  to  that  pur- 
chase of  the  stock. 

In  view  of  these  facts  so  long  acted  upon  and  in  view  of  the  fact 
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that  whether  the  purchase  was  wise  or  unwise,  we  submit  that  it  is  too 
late  to  question  the  transaction,  and  the  more  so  as  other  stockholders 
Avho  were  in  no  wise  affected  by  the  transaction  at  the  time  it  occurred 
have  become  purchasers  of  the  stock  upon  the  basis  of  value  to  which 
it  was  entitled,  indebted  as  it  was  and  owning  the  property  which 
it  owned. 

The  discussion  of  the  real  question  before  the  court  has  taken  wide 
range.  It  will  not  be  denied  that  if  the  transaction  is  to  stand,  which 
has  been  principally  debated  in  this  brief — the  exchange  of  the  bonds 
for  the  stock — that  the  plaintiff  has  no  case  either  in  law  or  in  equity 
and  that  the  injunction  must  be  dissolved. 

As  we  have  seen  from  other  considerations  urged  in  this  brief  the 
result  Avould  practically  be  the  same  whether  the  bonds  were  disposed 
of  for  the  stock  or  not.  In  that  event  the  stock  was  rightly  distrib- 
uted to  the  members  of  the  corporation  and  was  received  by  them, 
and  the  directors  having  once  turned  over  the  proceeds,  having  turned 
over  the  stock  to  the  stockholders  free  from  its  indebtedness,  or  rather, 
with  its  indebtedness  changed  from  a  debt  presently  due  to  a  debt 
due  upon  long  time,  they  have  discharged  even  in  that  aspect  of  the 
case  their  full  duty  ix>  the  plaintiff. 

If,  however,  there  should  be  any  other  stockholders  that  were 
entitled  to  stock  so  acquired,  then  it  can  only  be  said  that  much  more 
than  enough  stock  to  satisfy  all  such  claims  still  remains  in  the  hands 
of  the  trustee  who  has  held  the  stock  from  the  beginning. 
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RECAPITULATION  AND  MISCELLANEOUS  POINTS. 

1.  It  is  clear  that  the  plaintiff  was  organized  by  the  defendants 
and  their  associates;  that  from  the  first  of  July,  1881,  it  was  under- 
stood by  all  parties  in  interest  that  either  the  stock  of  The  Hocking 
Coal  &  Railroad  Company  or  the  ten  thousand  acres  of  land  ulti- 
mately deeded  to  that  company  would  be  conveyed  to  the  plaintiff  for 
the  consideration  of  eight  million  dollars  in  bonds. 

The  real  value  of  the  lands  taken  separately,  or  of  the  stock  repre- 
senting them  separately  had  little  to  do  with  the  case. 

The  great  objeet  to  be  affected  was  the  consolidation  of  the  railroads 
into  one  and  the  combination  with  the  railroads  of  the  coal  property. 
This  was  what  the  defendants  and  their  associates  set  out  to  do  with 
the  concurrence  and  assent  of  every  one  connected  with  or  having  any 
interest  in  either  of  the  properties,  and  that  was  what  they  finally 
accomplished. 

The  railroad  jtocks,  before  they  purchased  them,  were  selling  at  a 
valuation  for  the  whole  of  from  $3,500,000  to  14,000,000.  They 
purchased  them  at  the  high  price  of  almost  $6,400,000,  They  bor. 
rowed  in  New  York  on  their  credit  and  security  $6,000,000,  less 
interest  and  commissions,  netting  them  $5,724,000  This  money  was 
expended  for  stock  of  the  three  constituent  roads.  The  residue  of 
the  money  required,  $670,180,  was  furnished  by  the  defendants  and 
their  associates,  except  $350,000  furnished  by  them  l)y  the  use  of 
their  notes  and  credit  through  the  Deshler  Bank. 

The  coal  company  was  organized,  and  the  plaintiff,  by  the  unani- 
mous consent  and  at  the  instance  of  all  its  stockholders,  purchased 
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the  stock  of  the  coal  company  for  eight  million  dollars  in  bonds. 
The  bonds  were  belivered  in  persiiance  of  the  agreement  and  dis- 
posed of  by  the  purchasers. 

The  plaintiff  took  immediate  possession  of  the  coal  property  and  it 
has  had  possession  ever  since  October  1st,  1881,  and  still  has  posses- 
sion. 

The  directors  and  officers  of  the  plaintiff  are  also  the  directors  and 
officers  of  the  coal  company,  and  they  were  selected  by  the  plaintiff 
and  they  hold  their  officers  by  virtue  of  the  ownership  of  the  stock  so 
purchased. 

As  part  of  the  original  arrangement  and  contract  the  coal  company 
united  with  the  plaintiff  in  a  mortgage  upon  all  its  lands,  securing 
$14,500,000  consolidated  bonds,  $6,500,000  of  which  plaintiff  still 
retains  in  the  hands  of  its  trustee. 

Some  three  or  four  miles  of  railroad,  now  a  part  of  plaintiff's  sys- 
tem, have  been  built  from  and  through  the  lands  of  the  Coal  company 
with  its  means. 

Five  mines  have  been  opened  upon  the  lands  for  plaintiff 's  benefit, 
and  all  are  now  being  operated,  and  plaintiff  has  the  carrying  of  all 
the  coal  produced  at  these  mines. 

In  July,  1884,  the  plaintiff  caused  the  coal  company  to  unite  with 
it  in  the  execution  of  two  million  dollars  of  joint  bonds,  due  in  twenty 
years  from  date,  and  to  secure  the  payment  thereof  by  mortgage  upon 
all  its  coal  lands  and  other  property,  including  the  railroad  built 
through  and  upon  its  lands. 

The  plaintiff  has  never  offered  or  attempted  to  rescind  the  contract 
by  which  it  sold  its  bonds  and  purchased  the  stock  of  the  coal  com- 
pany, nor  in  any  way  expressed  dissatisfaction  with  the  transaction^ 
unless  the  bringing  of  this  suit  can  be  so  construed. 
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The  Hocking  Coal  &  Railroad  Company  was  organized  with  full 
power  to  build  railroads  and  purchase  their  stocks.  All  the  stock- 
holders of  the  plaintiff  had  full  knowledge  of  the  purchase  and  sale 
aforesaid.  It  was  in  fact  made  at  their  instance,  and  on  the  14th  of 
August,  1882,  after  the  transaction  w^as  fully  e-xecuted  and  completed, 
the  directors  and  stockholders  of  the  plaintiff  came  together  for  the 
express  purpose  of  closing  the  business  formally  of  record  and  they 
unanimously  of  record  sanctioned,  adopted  and  confirmed  the  purchase 
and  sale. 

It  also  appears  that  the  stock  of  the  plaintiff  as  consolidated  was 
worth  as  much  in  the  market,  and  more,  after  the  sale  of  the  bonds 
and  the  purchase  of  the  coal  property  as  the  stock  in  the  three  con- 
stituent roads  was  worth  before  the  consolidation  and  that  nearly  all 
other  railroad  stocks  declined  from  July,  1881,  to  July,  1886,  at  least 
an  average  of  $37  per  share,  or  on  the  basis  of  at  least  $3,700,000  for 
the  stock  of  the  plaintiff. 


THE  LEGAL  RESULTS. 

Substantially  the  only  questioii  to  be  determined  is  whether  the  pur- 
chase of  the  stock  of  The  Hocking  Coal  6^  Railroad  Company,  under 
all  the  circumstances,  is  valid  in  equity  and  binding  upon  the  plaintiff. 

If  valid  in  equity  under  all  the  circumstances  of  the  case,  then  all 
questions  of  trust  and  all  questions  made  in  the  petition  are  necessarily 
disposed  of,  as  all  such  questions  rest  upon  the  assumption  that  the 
purchase  of  the  stock  and  sale  of  the  bonds  was  not  a  valid  transaction. 

The  chief,  if  not  the  only  objection  taken  to  the  purchase  is  that 
i  t  was  ultra  vires  and  illegal. 
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The  defendants  make  several  answers  to  this  objection. 

1.  That  the  statutes,  sections  3300,  3863,  3866  and  other  sections 
applicable,  by  a  fair  construction,  authorize  the  purchase. 

2.  That  independent  of  any  statute,  a  railroad  company  may 
purchase  coal  lands  to  obtain  its  own  coal  and  may,  if  it  has  a  sur- 
plus, sell  it  to  others. 

3.  That  the  law  will  presume  a  purchase  legal,  if  for  any  purpose 
the  property  could  be  lawfully  acquired;  that  this  combination  of  coal 
and  railroad  property  Avas  in  accord  and  harmony  with  the  statutes  in 
substance  and  spirit,  if  not  in  letter,  and  a  court  of  equity  will  give 
effect  to  the  substance  and  general  purpose  of  the  law,  and  the  more 
so,  after  full  performance  and  long  acquiescence  by  all  parties  in 
interest. 

4.  That  being  fully  executed  by  the  company  and  by  the  other  par- 
ties, and  possession  taken  and  retained  by  both  parties  for  many  years 
and  no  attempt  to  rescind,  that  the  plaintiff  cannot  retain  what  it 
holds  and  repudiate  the  terms  of  the  contract  under  which  it  received 
what  it  has  ;  that  it  cannot  affirm  in  part  and  disaffirm  in  part. 

5.  T^at  upon  all  the  facts  of  the  case  equity  requires  that  the 
contract  shall  stand.  Even  if  the  price  paid  for  the  coal  stock  was 
high  the  defendants  and  their  associates  sustained  the  whole  loss  in  the 
depreciation  of  their  stock,  and  much  of  the  stock  having  changed 
hands  on  the  faith  of  the  validity  of  the  sale  and  purchase,  it  would 
be  inequitable  to  disturb  the  transaction. 

The  strangers  Avho  now  largely  own  plaintiff's  stock  Avere  not  injured 
by  the  transaction  when  it  occurred,  and  they  purchased  with  full 
notice  of  the  situation  of  the  property,  and  at  fair  prices  in  view  of 
that  situation. 
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No  fraud  was  perpetrated  upon  them  or  any  one  else. 

G.  That  the  purchase  of  the  stock  and  the  sale  of  the  bonds  was 
the  act  of  the  whole  company,  president,  board  of  directors  and 
stockholders;  that  it  has  been  fully  performed  and  acquiesced  in  for 
many  years,  and  whether  in  strict  accordance  with  the  statutes  or  not, 
there  is  no  rule  of  law  by  which  the  plaintiff  can  recover  back  what 
it  voluntarily  paid,  and  hold  what  it  received  as  the  consideration; 
that  courts  of  equity  may  in  proper  cases  rescind  or  set  aside  contracts 
uj)on  i)roi)er  proceedings  for  that  pui'j)osc,  but  tJicy  can  never 
tnakc  new  contracts  for  parties  and  compel  t/ieni  to  accept  terms  to 
which  they  never  assented. 

A  party  cannot  hold  on  to  the  benefits  of  a  contract  and  compel 
the  return  of  the  consideration  paid. 

7.  If  the  court  can  possibly  find  that  by  resulting,  constructive 
or  other  trust,  which  we  deny,  the  plaintiff  became  the  owner  of  so 
much  stock  as  the  $5,724,000  borrowed  through  Ay.,  L.  &  Co.  pur- 
chased, that  stock  would  then  belong  to  defendants  and  their  asso- 
ciates, they  being  the  only  stockholders  at  the  time  of  the  acquisition  of 
that  stock,  and  if  there  were  any  other  persons  entitled  to  any  stock, 
there  is  still  in  the  hands  of  Mr.  Greene,  as  trustee,  enough  stock  to 
satisfy  all  such  demands  many  times  over. 

8.  The  seven  shares  have  nothing  t^)  do  with  the  case. 

9.  Creditors  have  no  interest  in  this  suit.  It  concerns  the  com- 
pany and  stockholders  and  them  alone. 

10.  The  state  or  public  has  no  interest  in  this  contention.  It  is 
not  shown  that  the  company,  whilst  under  defendants'  control,  failed 
in  its  duty  to  either  the  state  or  the  public,  and  if  it  did,  the  injury 
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could  be  redressed  only  by  a  suit  in  the  name  of  the  state.  The  state, 
the  j)ublic,  creditors,  &c  ,  are  mere  covers  made  use  of  by  counsel  for 
the  2^1ahitift'  to  shield  and  hide  their  real  purposes  in  their  uncon- 
scionable raid  upon  the  defendants. 

11.  The  claim  that  the  wrong  sought  to  be  redressed  is  a  wrong 
committed  by  the  defendants  as  directors,  is  a  mere  cheat  and  pre- 
tense. 

The  alleged  wrong,  if  any  was  committed,  was  committed  by  the 
company  itself,  by  all  its  directors,  officers  and  stockholders.  The 

transaction,  good  or  bad,  was  the  transaction  of  the  company,  and  the 
company  cannot  recover  damages  or  hold  its  agents  or  trustees  respon- 
sible/or zvJiat  it  did  itself. 

The  authorities  are  uniform  to  the  effect  that  when  the  stockhold- 
ers adopt  and  sanction  an  act,  even  a  tort,  it  becomes  tJie  act  of  the 
compa?ty,  and  the  company  is  bound. 

See  Morowietz,  section  781  and  cases  cited. 

It  clearly  appears  that  the  defendants  have  nothing  and  have 
never  received  anything  which  was  not  their  own.  The  bonds  were 
secured  upon  their  property  and  their  property  alone.  JVo  wrong 
was  done  by  them  to  the  state,  to  creditors  or  to  stockholders.  Neither 
the  state  nor  creditors  are  represented  in  this  contention,  nor  can 
they  be,  and  the  company  by  its  stockholders, — the  defendants  and 
their  associates  being  the  stockholders, — agreed  to  everything  which 
was  done,  and  if  any  loss  was  sustained  thereby,  they  sustained  the 
loss,  and  it  would  be  grossly  inequitable  at  this  late  day,  and  after 
the  change  in  the  title  to  much  of  the  stock  to  set  aside  the  arrange- 
ments upon  the  faith  of  which  the  stock  of  the  plaintiff  company 
was  bought  and  sold. 
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There  nothing  in  the  principles  of  equity  requiring  such  a 
result. 

All  these  questions  and  others  involved  in  the  case  are  discussed 
in  detail  and  every  proposition  of  fact  or  law  stated  by  us  the  court 
will  find  to  be  fully  sustained  by  the  testimony  and  the  authorities 
cited. 

ANOTHER  POINT.    INJUNCTION  IMPROPERLY 
OBTAINED. 

13.  We  called  the  attention  of  the  court  to  the  fact  orally  that 
the  injunction  was  procured  upon  an  affidavit  made  by  a  person  as  of 
his  own  Tvnowledge,  when  in  truth  and  in  fact  he  had  no  knowledge 
of  the  facts  to  which  he  testified,  and  when,  as  he  now  admits,  all  the 
knowledge  he  had  was  derived  from  others  and  from  writings  made 
by  others. 

We  pointed  out  to  the  court  that  such  a  proceeding  was  unusual 
and  unjustifiable  ;  that  if  the  plaintiff  had  dealt  fairly  with  the  court 
and  honestly  informed  the  court  that  he  made  the  statements  that  he 
did  upon  information  and  belief,  and  that  he  had  no  personal 
knowledge  on  the  subject,  the  court  would  not  have  granted  the 
injunction  without  further  affidavits,  and  that  it  was  due  to  the  proper 
administration  of  justice  and  the  respect  due  to  the  courts  that  an 
injunction  thus  procured  by  dishonesty  and  imposition  upon  the 
court  should  be  dissolved  without  further  question  or  examination. 

We  insist  upon  that  point  still  and  ask  the  court  to  discourage  the 
procuring  of  injunctions  ex  parte  by  such  means.  Such  a  practice 
once  established  will  be  made  use  of  improperly  by  unscrupulous 
lawyers  and  clients  with  easy  consciences. 

See  High  on  Injunctions,  984  &c. 

BURKE,  INGERSOLL  &  SANDERS, 

0/  Counsel  for  Defendants. 


